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FINDING OUR WAY HOME: ACHIEVING THE 
POLICY GOALS OF NAGPRA 


THURSDAY, JUNE 16, 2011 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:40 p.m. in room 
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. DANIEL K. AKAKA, 

U.S. SENATOR FROM HAWAII 

The Chairman. This hearing of the Committee on Indian Affairs 
will come to order. 

Welcome to the Committee’s oversight hearing on Finding Our 
Way Home: Achieving the Policy Goals of NAGPRA. 

For thousands of indigenous ancestors, the road home has been 
a difficult one. Many have not been able to begin their journey 
home as they, along with their sacred objects, fell into the posses- 
sion of the Federal Government and museums across the Country. 
This was the result of archaeological excavations, construction 
projects and museum and university research. 

I know this can be painful and deeply personal topic for many 
native peoples. My own people believe the Mana, the spirit and 
power of a person, rests in the bones and connects families between 
the generations. Native Hawaiian tradition holds that what affects 
the bones can affect the future lives of the progeny and the after 
lives of the ancestors of those bones. 

Native Hawaiian burials are some of the most secretive in the 
world, and I smile because we are still looking for some of the 
places and the bones. Native Hawaiian children today are still 
taught what to do if they encounter any ancestral bones. When my 
people think about those ‘iwi kupuna or those ancestors, whose 
bones are subjected to scientific scrutiny, display or catalogue stor- 
age, there is a sense of outrage and sorrow over the failure to care 
for the bones as our tradition requires. 

Our kinship and active connection with the remains of our for- 
bears and the objects that were sacred enough to warrant burial 
with them is not unique. Native peoples across the United States 
feel this connection. Acknowledging this connection, the policy of 
repatriation was born. 

Both the National Museum of the American Indian Act and the 
Native American Graves Protection and Repatriation Act estab- 

( 1 ) 



2 


lished procedures for repatriation. Yet, over 20 years after the en- 
actment of these two laws, GAO found many Federal agencies have 
not fully complied with NAGPRA. In addition, the Smithsonian has 
much work to do in order to comply with the Museum Act. 

Today, we will hear from the GAO about their findings and from 
the Administration and Smithsonian about what they are doing to 
comply with Federal laws. 

Finally, we will hear from tribal leaders about their experiences, 
challenges and ideas to improve the process. 

As many of you have noticed, the Committee works in a bipar- 
tisan manner. It is always a pleasure to be working with the other 
side of the aisle, and right now a very close friend. We both belong 
to States not connected to the lower 48 that have large indigenous 
populations. Senator Murkowski and I have worked so closely on 
Native issues and she is doing a terrific job here for her State of 
Alaska. 

And I would like to ask her whether she has any opening state- 
ment to make. 

STATEMENT OF HON. LISA MURKOWSKI, 

U.S. SENATOR FROM ALASKA 

Senator Murkowski. I appreciate you have held this hearing this 
afternoon on how we achieve the policy goals of the Native Amer- 
ican, the Repatriation Act, and how we, as you say, bring it home. 
And it is an important issue for so many Alaska natives from Bar- 
row down to Ketchikan. And I appreciate the attention that you are 
giving through this hearing. 

I look forward to the witnesses today and working with many of 
you on many of the issues that are so important to us. 

The Chairman. Thank you very much. 

As Chairman, it is my goal to ensure that we hear from all who 
want to contribute to the discussion. So the hearing record is open 
for two weeks, I just want you to know that. So if you are thinking 
of something and you are not one of the witnesses, you can still let 
us know to these letters. And I encourage everyone to submit your 
comments through your written testimony that you may send in. 

I want to remind the witnesses to please limit your oral testi- 
mony to five minutes today. 

Serving on our first panel, from the GAO, Natural Resources and 
Environment Division, is Director Anu Mittal. She is accompanied 
by Jeffrey Malcolm, the Assistant Director. 

And I want to say welcome to all, and Ms. Mittal, it is so good 
to have you here. So please proceed with your testimony. 

STATEMENT OF ANU MITTAL, DIRECTOR, NATURAL 

RESOURCES AND ENVIRONMENT DIVISION, U.S. 

GOVERNMENT ACCOUNTABILITY OFFICE; ACCOMPANIED BY 

JEFF MALCOLM, ASSISTANT DIRECTOR 

Ms. Mittal. Chairman Akaka and Senator Murkowski, thank 
you for inviting us to participate in your hearing on repatriation 
issues. Accompanying me, as you mentioned, is Jeff Malcolm, the 
Assistant Director at GAO who manages our work on Native Amer- 
ican issues. 
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As you mentioned, GAO recently issued two reports: one on Fed- 
eral agency implementation of NAGPRA; and one on the 
Smithsonian’s efforts under the National Museum of the American 
Indian Act. I would like to briefly highlight some of the key find- 
ings from both reports. 

With regard to Federal efforts to implement NAGPRA, our re- 
view found that after almost 20 years. Federal agencies have not 
yet fully complied with all of the requirements of the Act. We found 
that the amount of work Federal agencies put into identifying their 
NAGPRA items and the quality of the documents that they pre- 
pared varied widely. As a result, only a few agencies had a high 
level of confidence that they had identified all of the NAGPRA 
items in their historical collections. 

We also reviewed the actions of the National NAGPRA Office and 
identified two concerns with how it carried out some of its respon- 
sibilities. For example, we found that the National NAGPRA Office 
developed a list of Indian tribes for NAGPRA purposes that is in- 
consistent with BIA’s policy for federally recognized tribes. And we 
found that the National NAGPRA Office did not always properly 
screen nominations for the NAGPRA Review Committee and inap- 
propriately recruited nominees contrary to the processes laid out in 
the Act. 

The third NAGPRA-related area of concern that we identified 
was a lack of systematic and comprehensive process to track repa- 
triation activities and the lack of a mechanism for reporting this 
information to a central source. As a result, this information is not 
readily or easily available to the tribes or to Congress. 

Based on our own independent data collection efforts, we deter- 
mined that as of September 2009, Federal agencies had repatriated 
a total of 55 percent of the human remains and 68 percent of the 
associated funerary objects that they had identified for repatri- 
ation. 

Shifting to our review of the Smithsonian, we found that the 
Smithsonian also has much work remaining to identify and repa- 
triate the Indian human remains and objects in its collections that 
are subject to the NMAI Act. Specifically, we found that in the last 
21 years, the Smithsonian has only offered for repatriation about 
one-third of the human remains that may be in its collection. 

Contributing to this slow process is the lengthy and resource-in- 
tensive process that the Smithsonian uses to identify and affiliate 
its repatriation items. As a result, we suggested that Congress may 
wish to take certain actions to expedite this process. 

In addition, we identified four areas of concern in the 
Smithsonian’s implementation of certain repatriation-related activi- 
ties. First, although the Smithsonian established a Review Com- 
mittee as required by the Act, it limited the committee’s oversight 
to the repatriation activities of the Natural History Museum, which 
we believe is inconsistent with the Act. 

Second, we found that neither the Smithsonian nor the Review 
Committee submit annual reports to Congress on the progress of 
repatriation. Although there is no annual reporting requirement in 
the NMAI Act, given that the Smithsonian’s repatriation activities 
have continued well past the original estimated five years, and may 
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take several more decades to complete, we believe that such infor- 
mation should be provided to Congress. 

Third, the Smithsonian has no independent appeals process for 
tribes in the event of a dispute, and we believe that such an ap- 
peals process should be established. 

Finally, the Smithsonian does not have a policy on the disposi- 
tion of culturally unidentifiable items. The NMAI Act does not dis- 
cuss how these items should be handled and the museum’s repatri- 
ation policies do not cover this issue either. 

Based on the findings of our reports, we made five recommenda- 
tions to improve Federal agency’s compliance with NAGPRA and 
four recommendations to improve the Smithsonian’s compliance 
with the NMAI Act. The agencies and the Smithsonian generally 
agreed with our recommendations and have stated that they will 
begin to implement them. We will continue to monitor their 
progress. 

In conclusion, Mr. Chairman, our two studies clearly show that 
after two decades of effort, much work still remains to be done to 
address the goals of both NAGPRA and the NMAI Act. In this con- 
text, we believe that it is imperative for the agencies to implement 
our recommendations to ensure that they are efficiently and effec- 
tively fulfilling their statutory responsibilities. 

This concludes our prepared statement. Jeff and I would be 
pleased to answer any questions that you might have. 

[The prepared statement of Ms. Mittal follows:] 
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Prepared Statement of Anu Mittal, Director, Natural Resources and 
Environment Division, U.S. Government Accountability Office 

Cliairman Akaka, Vice Chairman Barrasso, and Members of the 
Committee; 

I am pleased to be here today to participate in your hearing on federal 
efforts to repatriate Indian and Native Hawaiian human remains and 
certain cultural objects. Many federal agencies have acquired thousands of 
Indian human remains, funerary objects, sacred objects, and objects of 
cultural patrimony over hundreds of years. Similarly Ore Smitlisoiilan 
Institution has acquired its collections since its establishment in 1846. 
These human remains and cultural objects have long been a concern for 
many Indian tribes and Native Hawaiian communities, who have been 
determined to provide an appropriate resting place for their ancestors. The 
National Museum of the American Indian Act (NMAI Act) and the Native 
American Graves Protection and Repatriation Act (NAGPRA) were 
enacted, in 1980 and 1000 respectively, in part to address these concerns.' 
The acts generally require the Smithsonian Institution and federal agencies 
to take certain actions to identify tire Indian and Native Hawaiian human 
remains and cultural objects in their collections, affiliate those remains 
and objects to a tribe, and upon req^iest repatriate tlie itcans to the tribes.* 


'National Musoum of the American Indian Act, Pub. L No. 101-185, 103 Stat. I83W7 (1989), 
codified as amended at 20 U.S.C. SI 80q to80<^16. Native American Graves Protect! on and 
Repatriation Act, Piib. L No. 101-601, IM Stat. 3043^8 (1990), codified at 26 U.S.C. §§ 
3001-3018, NAGPRA uses tire tenn NalivaAmaiean, while tire NMAI Act iiacs the term 
Indian. In tlris statement's discussion of each law, wc will use the term used in Ural law. In 
tlic rare Instances where we refer to the Items covered by both acts coUectivcly, wc will 
simply use tire term Indian. 

'NAGPRA defines a federal agency as any department, agency, or instrumentality of the 
United States, c^rcept the Smithsonian Institution. NAGPHA also applies to museums and 
defines them as any insUlutlon or stale or local govommont agency, including any 
institution of higher Icandng, that receives federal funds and has possession of, or control 
over, Native American cultural items, except the Smithsonian InsUtution. In addition, 
tudess otherwise specified, in this statcmenl the terms objects and cultural objects refer to 
fimcraiy objects, sacted objects, and objects of cultural patrimony, 
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Jn July 2010, we reported on the impleinentation of NAGPRA by eight key 
federal agencies with significant historical collections.^ TTiese agencies 
included the Department of the Interior’s Bureau of Indian Affairs (BIA), 
Bureau of Land Management (BLM), Bureau of Reclamation (BOR), 

U,3. Fish and Wildlife Service (FWS). and National Park Service (NPE); the 
Department of Agriculture’s U.S. Forest Service; tlie U.S. Army Corps of 
Engineers (Corps); and tlie Tennessee Valley Authority (TVA). In 
May 2011, we reported on tlie Smithsonian Institution's implementation of 
tlie NMAI Act’s repatriation requirements as they relate to tlie collections 
held by the National Museum of the American Indian and the National 
Museum of Natural History.* Qur testimony today summarizes the findings 
of both of tliese reports and also includes information on some recent 
actions that tlie agencies liave taken in response to the recommendations 
we made in our reports. Doth of these reports were performance audits 
Rial were conducted in accordance with generally accepted government 
auditing standards. A detailed description of oui‘ scope and metliodology is 
presented in each issued report 


Background 


NAGPRA Requirements 

NAGPRA requires federal agencies to (1) IdenUC' their Native American 
human remains, funerary objects, sacred objects, and objects of cultural 
patrimony, (2) try and determine if a cultural affiliation exists with a 
present day Indian tribe or Native Llawailan organization, and (3) generally 
repatriate the culturally affiliated items to the applicable Indian tribe(s) or 
Native Hawaiian oiganizationCs) under the terms and conditions 


^GAO, Native American GmvesProteelioticndRcpatrialimAcUA^crAltMslSO Years, 
He^ Merfemi Agencies SiiU Have. Not Fuii}} Coni^ied uritft the Act, GAO- 10-766 
(Washington, D.C.: July 28, 2010). NAGPRA has a separate provision for NaUve American 
items newly excavated or discovered on federal or tribal lands alter Uic dale of enacUnent, 
rereired to as new or inadvcttciiL discoveries and Intentional excavations. New or 
Inadvertent discoveries and Intenlluiial excavations arc covered in section 3 of the act (26 
U.S.C. 9 3002) and the idontUicatlon and repatriation of NAGPRA items witldn collections 
Ilial existed on or hefoio the date of enactment, rofcircd to as historical collections, are 
covered In sections 3, ^ and 7 (26 II.S.C. §5 3003-3005). In accordance with NAGPRA’s 
implementing regnladons, section 6, 6, and 7 also apply to collections federal agencies and 
museums acquire, from sources otlicr than federal or tribal land, aRcr NAGPRA's 
cnacimcnL Our July 3010 rcponiocuscd on federal ogentdes' tdsiorical collections. 

*GAO, 5itii(/rstinro» tnstxlvlion: Much Worh SliU Needed to Identify and RepatTiatc 
Indian Unmun Retnaiivs and OifeeCs, GAO-l 1-516 (Waslilngton, D.C.: May^,2011). 
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prescribed in Uic act NAOPRA covers Uve types ofNatrvG ATncriojin 
cultural items Cscc t«ible 1)* 


TdDle a Five ryp es ot Hativft American Cultural hems Covered by N AC PR A 


Item □eftnUTon 

Human remains Ph ysical f&malnB of the body of a porson <rt Nalive Ameiican ancestry, aa C.F.ft. $ t0.e(dH1). 

Associated funensiiy objects 0e]$c1s that, as pari of 1ho cfcalh rHoorcerernojny of acuhore, are reasonably believed to have 

been placed v/jth indlylduaf hurnan remains olihcr at tho limo o( death or laler, and both Ihe 
human remans and assoefated funocaiy cfcjccts are presenity in the possessloit orconlidl of a 
federal agency or rnusaum, except thal otP^ Items oKclusIvaly made for burial purposes or to 
oont^n human remaine shsu be consldorcd as assodated fuacrery ob^ots. 

25 U>S.C.§3001(3){A). 

Unaesocialed runaraiy objods Objects that, as pari of the dBathnteorccremDrty oEaculluro. are reasonably believed to have 
bean placed vvith Individual human remains anhcratiha11mo of death or laler, where the romerns 
are not in the possession or control of the fedorsL agency or museum and Iho objects can bo 
Identtnad by aprcixxidcrancootthc evidence as related lo specific IrtdivjdualBorramiliedOtto 
Known hum an remasts or^ by a propondemneu of 1 he evidence, as hav^ntf boon romenrsd from a 
spcdflc burfal site of an rndlvldual cullur^lly aftllialed wilh a parl^tilar Indian tribe. 

25 u.s.c.§aaai |a)[aj. 


Sacred objects 

3p«cilic ceremonial ohjocta which are needed by trafliitoral Natiwa American relglous leaders for 
the pfactice of iradhloriat Native Amerfoon rcllgkms by theirpresont day adherents. 

25 L;.S.C, § 3001 13);C). 

Objects of cultural patrimony 

Objects having ergoing hIstericaL iredilDcnal, or ouHural irnporlarcs central to the Native 

American group or cuituro itsolf, rather than properly owrtod by an Individual NatlvaAmDrlcan, 
and which, ihcrofore, cannot ba alienaled, approphalecf, or conveyed by any Indlvlduei regsTdlcss 
of whether crnai tha individual Is a memfcsrof 1he Indian Iribe or rvaliVB Hawaiian orgenlzation 
er^O such abject shall have boon consUcred InBienafafeby such hlaliVdAmerrcan group at iho 
tfmo IliD objnet was saparutod frem sush group. ZS U.S.C. § 3001 (3}(P). 


SM;<«r ruOPIU Vd I4 


NAGPRA'a requirements for federal ageitciefij musoums, and the Score Uuy 
of the Inlcricr, pariiculatly Ute ones most relevant to their Liistorical 
collcctrpii5» wliich ■were the focus of our July 2010 report, includG the 
fcUow'ini'r 


» Corrvpilc an invmUiry a'Hd cstahlish indlitral a^JUiation. Section fl of 
MAGPRA requires liiaL eacit fcdei'a! agency and nuissum compile an 
inventory of any holdings at coUficUoiis of Native AmoiicEUi human 
remains and associated funerary ol3j$cbs that are in Its possession or 
control. The act requires that Ute Inventories be completed no later than 
6 years after its enactment — by November 1&. 190&— and In consiUtation 
witli Iribal goverrunenl ofndals, Native Ho^voiiELn orgonliation officials, 
and liadilional religious leader's. In tlie inventory, agencies and tnuseums 
uie reciuiibd to esUblish geographic and cultural affiliation to the extent 
possible based on inToiTnation in their possesaicn. Cultural affiliation 
detioLea a relationslilp of shared group identity wJuch con be l easonably 
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tracied historically or prehistorically between a present day Indian tribe or 
Native Hawaiian organization and an identifiable earlier group.® Affiliating 
NAGPRA iterns witii a present day Indian tribe or Native Hawaiian 
organization is the key to dedding to whom the human remains and 
objects should be repatriated. If a cultural affiliation can be made, the act 
requires that tlie agency or museum notily the affected Indian tribes or 
Native Hawaiian oiganizations no later tlian 6 montiis after the completion 
of the inventory. Tlie agency or museum was also required to provide a 
copy of each notice — known as a notice of inventory completion — to the 
Secretary of tlie Interior for publication in the Federal Register. Tlie items 
for which no cultural affiliation can be made are referred to as culturally 
uiudentifiable.® 

Compile a summary of other NAGPRA Hems. Section 6 of NAGPRA 
requires tliat each federal agency and museum prepare a written summary 
of any holdings or collections of Native American unassodated funerary 
objects, sacred objects, or objects of cultural patrimony in its possession 
or control, based on the available information in their possession. The act 
requires that the summaries be completed no later than 3 years after its 
enactment— by November 16, 1993. Preparation of the summaries was to 
be followed by federal agency consultation wiUr tribal government 
officials, Native Hawaiian organization officials, and traditional religious 
leaders. After a valid claim is received by an agency or museum, and if the 
other terms and conditions in the act are met, a notice of intent to 
repatriate must be published in the FedeiaL Register' before any item 
identilied in a sununary can be repattiated.’ 

Repatriate culturally ajfillated human remains and ol^ects. Section 7 of 
NAGPRA and its implementing regulations generally requite that, upon the 
request of an Indian tribe or Native Hawaiian organization, all culturally 
affiliated NAGPRA items be returned to the applicable Indan trffie or 


“25 U.S.C. § 3001(2]. 

‘N.^GPKA's implementing regulations direct federal agencies and museums to retain 
possession of culturally unidcntillablc human remains pcntflng promulgation of 
43 C.FJt. § 10.1 1 (the tcgulaiion to govern the disposition of culturally iinidertlfiabls 
human remains] unless legally required to do othcrtviac, or recommended to do otherwise 
by die Secretary of the Interior. necommendaUons regt^lng tire disposition of culturally 
unldcntlliablc human remains may be requested prior to final promulgation of 
43 C.F.R. § 10.1 1. 43 C.F.R. I 1 O.B(l‘)C 0)- The regulation Ui govunr dio disposition of 
culturslly uiUdentiCable human remains, 43 C.F.R. § 10.11, was promulgated on 
Mateh 16, 2010, Euid became effective on May 14, 2010. 75 Fed. Reg. 1237S (Mar. 15, 2010]. 

’43 C.F.H. 5 10.8C0. 
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Native Hawaiian organization expeditiously — but no sooner than 30 days 
after the applicable notice is published in the Federal Regislsr — if tlie 
terms and conditions prescribed In the act are met 

NAGPRA assigns certain duties to the Secretary of the Interior, which are 
carried out by the National NAGPRA Program Office (National NAGPRA) 
within NPS. In accordance with NAGPRA’s implementing regulations, 
National NAGPRA has developed a list of Indian tribes and Native 
Hawaiian organizations for tlie purposes of carrying out tire act Tire list is 
comprised of federally recognized tribes, Native Hawaiian organizations, 
and, at various points in the last 20 years, corporations established 
pursuant to the Alaska Native Claims Settlement Act (ANCSA).* Since the 
enactment of two recognition laws in 1994," BIA has regularly published a 
comprehensive list of recognized tribes — commonly referred to as the list 
of federally recognized tribes — that federal agencies are supposed to use 
to identify federally recognized tribes. The recognition of Alaska Native 
entities eligible for the special programs and services provided by the 
United States to Indians because of their status as Indians has been 
controversial. Since a 1993 legal opinion by the Solicitor of the 
Department of fhe Interior, BIA’s list of federally recognized tribes has 
not included any ANCSA group, regional, urban, and village corporations. 

Finally, NAGPRA requires the establishment of a committee to monitor 
and review the implementation of inventory, identification luid 
repatriation activities under tlie act Among other things, the Review 
Committee is responsible for, upon request, revie^Nlng and making fmdings 
related to the identity or cultural affiliation of cultural items or the return 
of such items and facilitating the resolution of any disputes among Indian 
tribes. Native Hawaiian organizations, and federal agencies or museum 
relating to Uie return of such items. We refer to liiese findings, 
recommendations and facilitation of disputes that do not Involve culturally 
unidentifiable human remains simply as disputes: the Review Committee 
also makes recommendations regarding the disposition of ciilturaUy 
unidentifiable human remains. The NAGPRA Re\lGW Committee was 
established in 1991. 


•Pub. U No. 83.203, 33 Stot. 688 (1071), codified os amended at A2 U.S C. 55 16Ol-lC20h. 

“Tlw Federally Recognized Indian Tribe List Act of 1994, Pub. L. No. 10S-t>J, Title I (1004): 
Tllngil and Hai da Status ClarilicaUonAct, Pub. L No. 103.464, Title 11(1004). 

“Op. Sol. InU M-36975 (Jaa 11, 1993). 
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NMAI Act Requirements 

The NMAI Act sections 11 and 13 generally require tl\c Smithsonian to 
(1) inventory the Indian and Native Hawaiian human remains and funerary 
objects in its possession or control, (2) identily the origins of the Indian 
and Native Hawaiian human remains and (iineraiy objects using the “best 
available scientific and historical documentation " and (3) upon request 
repatriate them to lineal descendants or culturally affilialed Indian tribes 
and Native Hawaiian organizations. As originally written, the act did not 
set a deadline for the completion of these tasks, but amendments in 199S 
added a June 1, 1998, deadline for tite completion of inventories." The 
1996 amendments also require the Smithsonian to prepare summaries for 
unassociated funerary objects, sacred olyccls, and objects of cultural 
patrimony by December 31, 1996. 

Tire NMAI Act uses the same definitions as NAGPRA for unassociated 
funerary objects, sacred objects, and objects of cultural patrimony," but 
tlie NMAI Act does not define human remmns and it does not use the term 
associated funerary objects, Instead, the NMAI Act requires Indian 
funerary objects — which it defines as objects tlrat, as part of the death tite 
or ceremony of a culture, are intentionally placed witli individual human 
remains, either at the time of death or later — to be included in inventories 
and unassociated funerary objects to bo included in summaries. 

Tire Smithsonian has identified two museums that hold collections subject 
to tlie .NMAI Act: the National Museum of the American Indian and the 
National Museum of Natural History. Final repatriation decisions for tlie 
American Indian Museum are made by its Board of Trustees and tlie 
Secretary of the Smitlisonion has delegated responmbiEly for maldng final 
repatriation decisions for the Natural History Museum to the 
Smithsonian’s Under Secretaiy for Science. 

According to Smithsonian officials, when new collections are acquired, tho 
Smithsonian assigns an identification number — referred to as a catalog 
number — to each item or set of items at the time of the acquisition or, in 
some cases, many years later. A single catalog number may include one or 
more human bones, bone fragments, or objects, and it may include the 
remains of one or more individuals. All of this information is stored in the 


"NaiionalMuscumofthc Amcdcan Indian Act Amendments of 1S9G, Pub. L No. 104-278, 
110 Stab 3358 C13801. Unless noted otlicrwisc, subsequent cefcrenccs in this report to the 
NMAI Act are references to Uie net ^ nmeaded. 

''20U.S.C.§80q-0aIa}. 
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museums' electronic catalog system, which is partly based on historical 
paper card catalogs. Generally, each catalog number in the electronic 
catalog syslein includes basic inroimaUoii on Hie item or set of items, such 
as a brief description of the item, where the Item was collected, and when 
it was taken into the museum’s collection. Since the NMAI Act was 
enacted, the Smithsonian has identified approximately 19,760 catalog 
numbers that potentially include Indian human remains (about 19,150 
wltliln tire Natural Ilislory Museum collections and about G30 witlrin Uie 
American Indian Museum coUectians). Finally, like NAGPRA, tire NMAI 
ActrcQuircs the establishment of a committee to monitor and review the 
inventory, identification, and return of Indian human remains and cultural 
objecLs. Tlie Smillisonlan Review Coimuittee was estabhslred hi 1990 for 
this purpose.” 


After Almost 20 Years, 

Key Federal Agencies 
Still Have Not Fully 
Complied with 
NAGPRA 

As we reported in July 2010, federal agencies have not yet fiilly complied 
witli all of the rcQuiromcnts of NAGPRA. Specifically, we found that wliile 
tire eight key federal agencies generally prepared their summaries and 
inventories on lime, they had not fuUy complied with other NAGPRA 
requirements. In addition, we found that while the NAGPRA Review 
Committee had conducted a number of activities to fulfill its 
responsibilities under NAGPBj\, its recommendations have had mixed 
success. F\irthenviore, while National NAGPRA has taken several actions 
to implement the act's requirements, in some cases it has not effectively 
carried out its responsibilities. Finally, although the key agencies have 
repatriated many NAGPRA items, repatriation activity has generally not 
been tracked or reported govemmentwide. 


Key Federal Agencies 
Have Not Fully Complied 
with NAGPRA for Their 
Hislorical CoUeettons 


. The eight kej' federal agencies we reviewed in our July 2010 report 
generally prepared Ureir summaries and uiventoriBS by lire slalutoiy 
deadlines, but tlie amount of work put into Identifying their NAGPRA 
items and the quality of tlie documents prepared varied widely. Of these 
eight agencies, the Corps, the Forest Service, and NFS did the most 
extensive work lo identify llieir NAGPRA items, and tlierefore they had tlie 
highest confidence level tliat they had identified all of them and included 
tliem in the summaries and inventories tlrat they prepared. In contrast. 


'hlic Smiths ciniw tcrcts to Its Itcviinv Committee ss Itic BcpsltiaUan Review Comniiltee. 
In tills slatcmcnL, wcrrill refer to it as die Smitlisoniaii Review Committee to ctcAily 
differentiate It from the NAGPRA Review Commluco. 
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relative lo Uiese agencies, we deleunined that BLM, BOR, and FWS were 
moderately successful in idcnti^ing thcif NAGPE/V items and including 
tliein ill their suinmaries and inventories, and BIA and TVA had done the 
least amount of work. As a result, these five agencies had less cordidence 
■ that they had identified all of their NAGPRA items and included them in 
summaries and inventories. In addition, not all of the culturally affiliated 
human remains and associated funerary olyects had been published in a 
Federal Register notice as required. For example, at the time of our report, 
BOR had culturally affiliated 7S human remains but had not published 
them in a Fedonti Segisler notice. All of the agencies acknowledged Uiat 
they still have additional work to do and some had not fully complied with 
NAGPKA’s requirement to publish notices of Inventory completion for all 
of their culturally affiliated human remains and associated funerary 
objects Li\ tlie Federal Begister. 

As a result of t]\ese fliidhigs, we recommended the agencies develop and 
provide to Congress a needs assessment listing specific actions, resources, 
and time needed to complete the inventories and summaries required by 
NAGPEA. We further recommended that the agencies develop a timetable 
for the expeditious publication in the Federal Regisberaf notices of 
inventory completion for all remaining Native American liuiiian remains 
and associated funerary objects that have been culturally affiliated in 
inventories. Tlie Departments of Agriculture and tire Interior and TVA 
agreed with our recommendations. For example, Interior stated that this 
effort is under way hr most of its bureaus and Uiat it is conuniUed lo 
completing the process. It added that one of tlie greatest challenges to 
completing suiuniarics and inventories of all NAGPRA items is locating 
collections and acquiring information from the facilities where tlie 
collections are stored. 


The NAGPRA Review 
Coraimttee Has Monitored 
Compliance with NAGPRA 
Implementation and Made 
Recommendations with 
Mixed Success 


We found that the NAGPRA Review Committee, to fulfill its 
responsibilities under NAGPRA, had monitored federal agency and 
museum compliance, made recommendations to improve implementation, 
and assisted the Secretary in the development of regulations. As we 
reported, the committee’s recommendations to fadlitate the resolution of 
disposition requests involving culturally unidentifiable human remains 
have generally been implemented (B2 of 61 requests has been fully 
implemented). In disposition requests, parties generally agreed in advance 
to their preferred manner of disposition and, in accordance with Uie 
regulations, came to tlie coiranitlee to complete tlie process and obtain a 
final recommendation from the Secretary, to contrast to the amicable 
natui'e of disposition requests, disputes are generally contentious, and we 
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found tliat the NAGPRA Review Committee’s recommendations have had 
a Jow implementation rate. Spccillcally, of the 12 disputes that we 
revieived, the committee’s recommendations were Mly implemented for 
1 dispute, partially implemented in 3 others, not implemented for 5, and 
the status of 3 cases is unknown. 

Moreover, we found that some aolioiis recommended by Uie committee 
exceeded NAGPRA’s scope, such as recommending repatriation of 
culturally unidentifiable human remains to non-federally recognized Indian 
groups. However, we found that the committee, Nation^ NAGPRA, and 
Interior officials had since taken steps to address this issue. 


National NAGPRA Has, 
in Some Cases, Not 
Effectively Carried Out 
Its Responsibilities 


We reported that National NAGPRA had taken several actions to help the 
Secretary carry out responsibilities under NAGPRA. For example, National 
NAGPRA had publisliecl federal agency and museum notices in tire Federal 
Register; increasing tins number in recent years, while reducing tlie 
backlog of notices awaiting publication. Furthermore, it had administered 
a NAGPRA grants program that from fiscal years 1994 througli 2009 
resulted in 628 grants awarded to Indian tnbes. Native Hawaiian 
organizations, and museums totaling $33 million. It had also administered 
the nomination process for NAGPRA Review Committee members. 

Overall, we found tliat most of the actions performed by National 
NAGPRA were consistent with tlie act, but we identified concerns with a 
few actions. Specifically, National NAGPRA had developed a list of Indian 
tribes for tlie purposes of carrying out NAGPRA, but at various points in 
the last 20 years the list had not been consistent with BIA’s policy or an 
Interior Solicitor legal opinion analyzing the status of Alaska Native 
villages as Indian tribes. As a result, we recommended tliat National 
NAGPRA, in cortiurction witli Interior’s Office of tlie Solicitor, reassess 
whetlier ANCSA corporations should be considered as eligible entities for 
the purposes of cairying out NAGPRA. Interior agreed witli this 
recoinmendaLioii and, after our report was issued, Interior’s Office of the 
Solicitor issued a memorandum in March 2011 stating that NAGPRA 
clearly does not include Alaska regional and village corporations witliin its 
definition of Indian tribes and that the legislatwe history confirms tliat this 
was an intentional omisson on the part of Congress. The memorandum 
also states that while the National NAGPRA Program’s list of Indian tribes 
for purposes of N.AGPRA must not include ANCSA regional and village 
corporations, National NAGPRA is currently bound by its regulatory 
definition of Indian tribe tliat contradicts the statutory dcfuution by 
including ANCSA corporations. Because of this, the Solicitor suggests that 
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tlie regulatory definition be changed as soon as feasible, followed by a 
corresponding change in the list. 

We also found that National NAQPRA did not always properly screen 
iioniLnations for Uie NA6PRA Review Committee and, in 2004, 2005, and 
2006, inappropriately recruited nominees for tlie committee, in one case 
recommending tlie nominee to the Secretary for appointment. As a result, 
we recommended that the Secretary of the Interior direct National 
NAGPRA to strictly adhere to the nomination process prescribed in the act 
and, working willi Interior’s Office of tlie Solicitor as appropriate, ensure 
that all NAGPRA Review Committee nominations are properly screened to 
confirm that tlie nominees and nominating entities meet statutory 
requirements. Interior agreed with this recommendation, stating that tlie 
cQinmittee nomination procedures were revised in 2Q08 to ensure full 
transparency and that it 'will ask the Solicitor’s Office to review these 
procedures. 

Repatriations Are Not 
IVacked or Reported 
Govemmentwide, but 
According to Data 
Collected by GAO, Many 
NAGPRA Items Have 
Been Repatriated 


In July 2010 we reported tiiat while agencies are required to permanently 
document Qieir repatriation activities, Lliey are not requir ed to compile and 
report that information to anyone. Of the federal agencies Uiathave 
published notices of inventory completion, we determined that only tlrrce 
have tracked and compiled agoneywide data on tlieir repatriations — the 
Forest Service, NPS, and the Corps, These three agencies, however, along 
witli otlier federal agencies that have published notices of inventory 
CQinplstian, do not regularly report comprehensive data on Ureir 
repatriations to National NAGPRA, the NAGPRA Review Committee, or 
Congress. Through data provided by these three agencies, along with our 
survey of other federal agencies, we found that federal agencies had 
repatriated a total of 65 percent of human remains and 68 percent of 
associated funerary objects Uiat had been published in notices of 
inventory completian as of September 30, 2009, Agency officials identified 
several reasons why some human remains and associated lUnerary objects 
had not been repatriated, including the lack of repatriation requests from 
culturally affiliated entities, repatriation requests from disputing parties, a 
lack of reburial sites, and a lack of financial resources to complete the 
repatriation. Federal agencies had also published 78 notices of intent to 
repatriate tliat covered 34,234 unassociated fimeiaiy objects, sacred 
objects, or objects of cultural patrimony. 

Due to a lack of govemmentwide reporting, we recommended the 
Secretaries of Agriculture, Defense, and tlie Interior and the Chief 
Executive Officer of the Tennessee Valley Autliority direct their cultural 
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resource management programs to report their repatnation data to 
National NAGPRA on a regular basis, but no less tlian annually, for each 
notice of inventory completion they have or will publish. l<\irthermore, we 
recommended that National NAGPRA make this information readily 
available to Indian tribes and Native Hawaiian organizations and that the 
NAGPRA Review Committee publish the information in its annual report 
to Congress. The Departments of Agriculture and lire Interior and TVA 
agreed witlt this recommendation, and Interior stated that its agendes will 
work toward completing an annual report beginning in 2011. 


The Smithsonian 
Still Has Much Work 
to Do to Identify and 
Repatriate Indian 
Human Remains 
and Objects 

- In oiir May 2011 report we Found that tire Smitlrsonian Institution still had 
much work tomaining vrith regard to the repatriation activities required by 
the NMAI Act Specifically, we found tirat while the American Indian and 
Naluiai History Museums generally prepared summaries and inventories 
rvithin the statutory deadlines the process that the Smithsonian relies on is 
lengthy and resource intensive. Consequently, after more than 2 decades, 
the museums have offered to repatriate the Indian human remains in only 
about one-third of tlie catalog numbers Identified as possibly induding 
such remaiits since the act was passed. In addition, we found that tlic 
Smitlisonian established a Review Committee to meet the statutory 
requirements, but limited its oversiglit of repatriation activities. Finally, we 
found that while the Smithsonian has repatriated most of the human 
remains and many of the objects that it has offered for repatriation, it has 
no policy on how to address items that are culturally unidenliGabIc. 

Since 1989, the 
Smitlisonian Has Prepared 
Required Summaries and 
Inventories and Has 
Offered to Repatriate 
about One-Third of Its 
Indian Human Remains 

We found that while tlie American Indian and Natural History Museums 
had generally prepared summaries and inventories within the deadlines 

- established in tile NMAI Act, Uieir inventories and tlie process they used to 
prepare tliem have raised questions about their compliance vritli some of 
the act's statutory requirements. The first question was the extent to which 
tliE museums prepared their inventories in consultation and coopciation 
witli traditional Indian religious leaders and government officials of Indian 
tribes, as required by tlie NMAI Act Section 11 of tire act directs tire 
Secretary of tire Sruitiisonian. in consultation and cooperation with 
traditional Indian religious leaders and govemment officials of Indian 
tribes, to inventory the Indian human remains and funerary objects in the 
possesrion or control of the Smithsonian and, using the best available 
scientific and historical documentation, identify tiie origuts of such 
remains and objects. However, the Smithsonian generally began the 
consultation process witir Indian tribes after the inventories from botii 
museums were distributed. The Smitlisonian maintains that it Is in full 
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compliance with die statutoij’ requirements for preparing inventories and 
that section 1 L does not require that consultation occur prior to tlie 
inventory being completed. 

The second question is tlie extent to whiclt the Natural llistory Museum’s 
inventories — which were Snallzed after die 1996 amendments — identified 
geographic and cultural affiliations to U\e extent practicable based on 
available iiifonnation held by the Smithsonian, as required by the 
amendments. The museum’s inventories generally identified geograpluc 
and cultural affiliations only where such information was readily available 
in the museum’s electronic catalog. However, the Smithsonian states that 
it does not interpret section 11 as necessarily requiring titat the inventory 
and identification process to occur simultaneously, and therefore it has 
adopted a two-step process to fulfill section ll’s requirements. Tlie 
legislative history of the 1996 amendments provides little clear guidance 
concerning the meaning of section 11. However, we also found tliat the 
two-step process that the Smithsonian has adopted is a lengthy and 
resource-intensive one and that, at tlie pace that tlie Smitiisonian is 
applying this process, it will tal<e several more decades to complete tliis 
effort. 

As a result of the identification and inventory process (he Smithsonian is 
using, since the passage of tlie NMAI Act in 1939 through December 2010, 
tile Smithsonian estimates that it has offered to reiratriate approximately 
one-third of the estimated 19,780 catalog numbers identified as possibly 
includirg Indian human remains. The American Indian Museum had 
offered to repatriate human remains in about 40 percent (about 250} of its 
estimated 630 catalog numbers. The Natural History Museum had offered 
to repatriate human remains in about 26 percent (about 5,040) of its 
estimated 19,150 catalog numbers containing Indian human reniiiliis. In 
some cases, through this process, the Smithsonian did not offer to 
repatriate human remains and objects because it determined that they 
could not be culturally affiliated with atribe. The congressional committee 
reports accompanying the 1989 act indicate that tlie Smithsonian 
estimated that the identification and inventory of Indian human remjuns as 
well as notification of affected tribes and return of the remains and 
funerary objects would take 5 years. " However, more tiisui 21 years later, 
these efforts are still under way. In light of this slow progress, we 
suggested that Congress may wish to consider ways to expedite the 


“a Rep. No. lOl-aiOiO, at 33 (1889}; H. Kcp. No. 101-340(11), ai42 (i989J. 
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Smithsonian's repatriation process including, but not limited to, directing 
the Smithsonian to make cultural aTIjliation detenninatLons as efficiently 
and effectively as possible. 


The Smithsonian Review 
Committee’s Oversight and 
Reportirg Are Limited 


In May 2011, we reported that the Smithsonian Review Committee had 
conducted numerous activities to implement the special committee 
pro\TS3ons in the NMAI Act, but its oversight and reporting activities have 
been limited. For e^cample, we found tiiat contrary to tlie NMAI Act, tire 
- committee does not monitor and review the American Indian Museum’s 
inventory, identification, and repatriation activities, although it does 
monitor and review the Natural History Museum's inventory, 
idenlincalion, and repatriation acUvitias. Although the law does not limit 
the applicability of the Smithsonian Review Committee to the Natural 
History Museum, the Secretary cstablislred a committee to meet this 
requirement in 1990 that oversees only the Natural History Museum’s 
repatriation activities and is housed within that museum. Although the 
Smithsonian believes Congress intended to limit the committee’s 
jurisdiction to the Natural History Museum, the statutory language and Its 
legislative history do not support Uiat view. The Smithsonian provided 
several reasons to support this contention but, as we reported in May 2011, 
these reasons are unpersuaave. Therefore, we reconunended that tlie 
Smithsonian’s Board of Regents direct tlie Secretary of the Smitlisonian to 
expand the Smithsonian Review Gonunittec’s jurisdiction to include the 
American Indian Museum, as required by the NMAI Act, to improve 
oversight of Smitlisonian repatriation activities. Witlr tliis expamded role 
for the committee, we further reconunended that the Board of Regents and 
the Secretary should consider where the most appropriate location for the 
Smithsonian Review Committee should be within the Smithsonian’s 
organisational sb'uclure. 'fire Smitlisonian agreed with this 
recommendation, stating tliat the adidsory nature of the committee could 
be expanded to include consultation witli tlie American Indian Museum. 

In our May 2011 report, we also found that neither the Smithsonian nor tlie 
Smithsonian Review Committee submits reports to Congress on tlie 
progress of repatriation activities at the Smitlisonian. Although section 12 
of the NMAI Act requires the Secretary, at tlie conclusion of the work of 
Uie committee, to so certify by report to Congress, there is no annual 
reporting requirement similar to the one required for Uie NAGPRA Review 
Committee. As we stated earlier, in 1989, it was estimated that the 
Smitlisonian Review Committee would conclude its work in about 5 years 
and cease to exist at tlie end of fiscal year 1996. Yet Uie committee’s 
monitoring and review of repatriation activities at the Natural History 
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Museum has been ongoing since the committee was establisiied in 19S0. 
As a result, we recommended that the Board of Regents, through the 
Secretary, direct the Smitirsonian Review Committee to report annually to 
Congress on the Smithsonian's implementation of its repatriation 
requirements in the NMAI Act The Smithsonian agreed with tins 
recommendation, stating that it will submit, on a voluntary basis, aimual 
reports to Congress. The Smithsonian further stated that dtliou^r tire 
format and presentation arc matters to be discussed internally, it intends 
to use the National NAGPEA report as a guide and framework for its 
discussion and report. 

Finally, during our review of tlie Smithsonian Review Committee activities 
we determined that no independent administrative appeals process exists 
to challenge tlie Smithsonian’s cultural affiliation and repatriation 
decisions, in the event of a dispute. As a result, we recommended that the 
Board of Regents establish an independent administrative appeals process 
for Indian tribes and Native Hawaiian organi7.ation3 to appeal decisions to 
either the Board of Regents or another entity that can make binding 
decisions for tlic Smithsonian Institution to provide tribes with an 
opportunity to appeal cultural oration and repatriation decisions made 
by the Secretary and the American Indian Museum’s Board of'TrusteGS. 
The Smithsonian agreed TOth this recommendation, stating that it will 
review Its dispute resolution procedures, willi Uie undeislandlng tliat tl\e 
goal is to ensure that claimants Iiave proper avenues to seek redress from 
Smithsonian repatriation decisions, including a process for the review of 
final management determinations. 

Most Human Remains and 
Many Objects Offered for 
Repatriation Have Been 
Repatriated, but the 
Smithsonian Has No 
Policy on Culturally 
Unidentifiable Items 


In May 2011 we reported that the Smithsonian estimates that, of tire items 
it has offered for repatriation, as of December 31, 2010, it has repatriated 
about three-quarters (4,330 out of 5,980) of the Indian human remains, 
about imlf (00,660 out of 212,220) of the fiinerary objects, and nearly oh 
(1,140 out of 1,240) sacred objects and objects of cultural patrimony. Some 
items have not been repatriated for a variety of reasons, including tribes’ 
lack of resources, cultural beliefs, and tribal government issues. 

In addition, we found tlvat, in five inventory and identification process, tlie 
Smithsonian determined that some human remains and funerary objects 
were culturaUy unidentiflable. In some of those cases it did not offer to 
repatriate the items and it does not have a policy on how to undertake the 
ultimate disposition of such items. Specifically, our report found tlial 
according to Natural History Museum officials about 340 human remains 
and about 310 ftmerary objects are culturally unldentijQable. The NMAI Act 
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does not discuss how the Smitlisonian should handle human remmns and 
objects that cannot be culturally affiliated, and neither museum’s 
repatriation policies describe how tliey will handle such items. In contrast, 
a recent NAGPRA regulation that took effect in May 2010 requires, among 
other things, federal agencies and museums to consult with federally 
recognized Indian tribes and Native Hawaiian organizations firom whose 
tribal or aboriginal lands the remains were removed before offering to 
transfer control of tlie culturally uiiidertifiable human remains. Although 
Smithsonian officials told us that the Smithsonian generally looks to 
NAGPRA and the NAGPRA regulations as a guide to its repatriation 
process, where appropriate, in a May 2010 letter commenting on the 
NAGPRA regulation on disposition of culturally unidentifiable remains, Uie 
Directors of the American Indian and Natural History Museums cited 
overall disagreement with the regulation, suggesting that it “favors speed 
and efficiency in making tliesa dispositiot^ at the expense of accuracy.” 
Nevertheless, in our May 2011 report, we recommended that the 
Smithsonian's Board of Regents direct the Secretary and the American 
Indian Museum’s Board of Trustees to develop policies for the Natural 
History and American Indian Museums for the handling of items in tiieir 
collections that cannot be culturally affiliated to provide for a clear and 
transparent repatriation process. The Smithsonian agreed ■with tliis 
recoramendation, stating that both the American Indian and Natmid 
History Museums, in tlie interests of transparency, are committed to 
developing policies in this regard and that sucli policies will give guidance 
to Native communities and the public as to how Uie Siuitlisoiiian will 
handle and treat such remEtins. 


ht conclusion, Chairman Akaka, Vice Chairman Barrasso, and Members of 
the Committee, our two studios clearly show that while federal agencies 
and the Smithsonian have marie progress in identifying and repatriating 
thousands of Indian human remains and objects, after 2 decades of eflbit, 
much work still remains to be done to address the goals of both NAGPRA 
and tlie NMAI Act In this conte.Kt, we believe that it is imperative for the 
agencies to implement our recommendations to ensure that tlie 
requirements of both acts are met and tliat the processes thej' employ to 
fiilfiU the requirements arc both efficient and effective. 


'*76 Fed. Keg. 12S73 (Mar. 16, 2010). The Tmal rule also allows museums and federal 
agencies to transfer control of funerary objects Hssoclatod witli ciiUiually iniklenU liable 
human lemoiirs and recommends that sucli transfers occur if not precluded by tcdcnil or 
stale law. 
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What GAO Found 

GAO found thntnlmost 20 years after NAQPI^ was enacted, cigiiL kqy fedural 
ageiunes m&i significant lustorical coll ecrion^— Intoi'ior's Bureau of Indian 
Affairs (BfA), Bureau of I^nnd Management, Bureau of Rcdamaticin, U.$. Pish 
aiid Wildlife Semce and NaQonal Park Service; Agriculture's U.S. Forest 
Sendee; the U.S. Ann}' Carps of Gnginceia; and the Tennessee Valley 
Authoii^;*— have not fully cconplied ^th the requirements of the act. All of the 
agencies uukiiawledged tliat tiiey etill have addiilonal work to do and some 
bavu not fuUy complied with NAGFBA’s rccLuirunicnl U> publish noUct:s of 
inventory oomplellon for all of their cultiunUy affUl ated Inimon romalns and 
associated fuixerary objects m the f\i<icrcl Reffister. In addiiion, GAO round 
two areas of ooneem with the Narional NAGPRA ofTioc’s activities. Pimt, 
National NAGPltA had dev'cloped a list of Indian tribes for tlw puiposes of 
carrying ont NAGPBA that \tos moonsistent with BIA’s official list of federally 
recogjxLied tubes and an Interior legal opinion. S econd, National N AGPILA did 
not always screen nomlnntloiis for NAGPRA Review Coimnlttco posldons 
properly. GAO found lliaLrepaLnatiorLS were jjGnerally net, (racked or rcpcirted 
govemimcntvvldc. However, based on GAO’s compllatiori of federal ngende^ 
repalrialloii data, (lirougPt September 8(1, 2D0S, rederal agencies had 
repatriated 55 percent of the human remains ajxd bS percent of Uie assodaled 
funerary ohjccts that had been publlslied In notices of (nvontoiy completion. 

WJlh regard to the repatriation activltlos oftlie Smltixsordonj GAO found tliat 
since Uxc NMAI Act was enacted more Uian 21 years ago, tlic SmitJisDJuaii has 
oHeretl to lepatilote about 6,000 hum m rem Eiins, which account for 
approxunabtiy one-third of the total estimated Iruman remains in its 
collections. GAO found tiiat the Sruithsonion has adopted u lengthy und 
resouice-inten^ve inventeny and identificatiwi process, which may account 
for the slow progress ofrcpaLriution at Qie museums. In some cases, Ihroiigii 
this process, die Smititsenian did not offer to repatriate human remains and 
olyecLs because it detonmined that tliey could not be culLuruUy aOQUated wlQr 
a Uibo. GAO also fbund thot the Smithsoni an established a Rt^atriation 
Review Committee to momtor and rewew the reputriution activiliea of the 
NatUTfU. History Muscumbut not those of the American Indian. Muscunu 
Altlxough the Sinitlisoiuan believes C ongress intended to limit the comrnittec’s 
jurisdiction to the Natural History Museum, the stalutoiy language and tUi 
legislative lustoiy do not support tlxat view, GAO also fiound that neither the 
Smithsonian nor the rexocw commitaec h ad proxided rcgolur inIbmialJail to 
Congress cm the repatriation progress at the Smithsonian, and the 
SmillLSDitiaii had no iiidependeiil adininistm Live app g oIb p tocess by wlticU 
Lhbes could cludlenge a repaLriuLiOii decision Li the evesxt ol a dispute. 
Through DccombwSl, 2010, tlw Smithsonian esdmatod that, of the ilcmsit 
Ixad Offered for repatriation, about tlwee-quartors of the Indian human remains 
^4,330 out cjra,9£0) and about half of the fonerory objucls ^,550 out of 
212,220!) have been, repatriated, in addition, the Smithsonian had not offered 
to repatriate approximately 340 human remains ajxd 310 funerary oUjccte it 
cuuldnotvuItainillyuiniiuCe, and it does not iiuveupolluy on the disposition 
of these items. 


The Chairman. Thank you very much for your testimony. 

Ms. Mittal, in your two reviews was there a demonstrated need 
for additional funding, greater technical assistance, or capacity 
building for tribes and native organizations to successfully partici- 
pate in the repatriation process? 

Ms. Mittal. Funding was definitely an issue that we heard re- 
peatedly both from the agency perspective, as well as from the trib- 
al perspective, in terms of completing the process. The National 
NAGPRA Office does implement a grant program and since 1994 
through 2009, we found that the office has made $33 million of 
grants available to both tribes and the museums. 


21 


Two-thirds of this money has actually gone to the tribes, but the 
amount of money requested by the tribes was more than double of 
that. The tribes actually requested over $52 million during that pe- 
riod of time, and less than half of their needs were met through 
those grants. 

When we spoke to the tribal officials that had not repatriated 
items that were made available for repatriation, they identified the 
lack of funding for repatriation activities as one of their challenges. 
The number of grants made for repatriation activities is actually 
very small. Out of the $33 million, only $1 million has been made 
available for repatriation activities, which amounts to about six 
tribes a year getting about $50,000 from the National NAGPRA Of- 
fice for repatriation activities. 

The Chairman. Can you tell me whether there have been re- 
quests for funds for this? 

Ms. Mittal. There have been. Every year, there have been twice 
as many requests for funds as have been available. 

The Chairman. In your reviews of both the Federal agencies and 
the Smithsonian, what mechanisms were in place regarding over- 
sight and enforcement? Did you find these mechanisms to be effec- 
tive? 

Ms. Mittal. Well, with regard to the NAGPRA, there are en- 
forcement mechanisms in the Act. National NAGPRA does provide 
oversight. The Review Committee also provides oversight, but they 
do not have any tools or enforcement processes that they can use 
to enforce or encourage the Federal agencies to comply with the 
Act. So if they find that an agency is not complying with the Act, 
they really don’t have a hammer or a stick to force them to comply. 

On the Smithsonian side, what we found is that because the 
Smithsonian limited the Review Committee’s oversight activities to 
the Natural History Museum, the American Indian Museum does 
not fall into the purview of the Review Committee. So in our opin- 
ion, we believe that the Review Committee’s oversight responsibil- 
ities should be expanded to cover both museums. 

The Chairman. Thank you. One of your key recommendations is 
that museums and agencies report on their progress annually to 
Congress. Can you describe the data you believe should be included 
in such a report? 

Ms. Mittal. Sure. What the agencies have to do when they make 
a repatriation is they have to permanently document that repatri- 
ation activity. But there is no requirement for them to compile that 
information or track it on an agency-wide basis. And they also do 
not provide that information to a central body like the National 
NAGPRA Office. So therefore, there is no easy or ready information 
available to Congress or the tribes about what the progress of repa- 
triation has been by the agencies. 

So we recommended that the agencies on an annual basis should 
provide this information to the National NAGPRA Office. The Na- 
tional NAGPRA Office should collate this information across the 
Federal Government and provide this information to the Review 
Committee and that information can then go to Congress. 

At the Smithsonian, what we found is the Smithsonian has no 
reporting requirements to Congress, and so Congress has been re- 
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ceiving no information on an annual basis on the progress that the 
Smithsonian has made with regard to repatriation. 

The Chairman. Well, thank you so much. This is important to 
us and we will certainly work on this. So I want to thank you very 
much. 

Let me now ask Senator Murkowski for any questions she may 
have. 

Senator Murkowski. Thank you, Mr. Chairman. 

Ms. Mittal, you mentioned some agencies do a better job in terms 
of meeting the requirements of NAGPRA. Can you identify who the 
better performers are and perhaps point out why they are doing a 
better job? We always look to best practices around here. What can 
we be learning from those that are actually doing what we had 
hoped? 

Ms. Mittal. Sure. We actually looked at the repatriation activi- 
ties of eight agencies in detail, because these are the agencies that 
have very significant historical collections. And what we found was 
that the Forest Service, the Corps of Engineers, and the National 
Park Service were the three of the eight agencies that actually had 
performed the most activities to comply with NAGPRA. 

The common features that we found in these three agencies 
versus the other five that had not done as much was the fact that 
they had centralized data, so they had better information on where 
their collections were and who held their collections. All of these 
collections are generally scattered at hundreds of repositories 
across the Country. So if an agency doesn’t know where their col- 
lections are, they can’t begin the process of identifying the items 
that are subject to NAGPRA. 

These three agencies had much better information about where 
their collections were. These agencies also had very good processes 
about going about identifying the items and they also dedicated 
staff and resources to the effort. The other agencies did not do such 
a good job in all of those areas. 

Senator Murkowski. So resources, obviously, are always a factor 
out there. But it also goes back to how they collect the data and 
how that has been available. So we could be looking to these three 
agencies for some ideas in terms of how to translate those to the 
others. 

Ms. Mittal. Yes, I think so. 

Mr. Malcolm. And yes, if I may, a number of the agencies, of 
course, within Interior are very decentralized, but even with the 
Park Service, which is within Interior, they have a centralized of- 
fice there that works with all of the sub-offices and units to track 
that information centrally. So you are correct, resources is one 
thing, but effective use of the resources you have is another. And 
having a centralized kind of process to track the use of those re- 
sources across the agency is a characteristic that all three of those 
have. 

Senator Murkowski. I appreciate that. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much. Senator Murkowski. 

Now, I would like to ask Senator Udall for any questions he may 
have, and to welcome him to the Committee to make any opening 
remarks. 
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STATEMENT OF HON. TOM UDALL, 

U.S. SENATOR FROM NEW MEXICO 

Senator Udall. Thank you, Chairman Akaka, very much. And I 
would just like to put my opening remarks in the record and just 
follow up with a question or two here. 

[The prepared statement of Senator Udall follows:] 

Prepared Statement of Hon. Tom Udall, U.S. Senator from New Mexico 

I would like to thank the Chairman for holding this important hearing. This is 
a serious issue and I hope that our Committee can help to improve the Native 
American Graves Protection and Repatriation Act, and implementation of the Act. 

I thank the members of the panel for bringing their var3dng experience and per- 
spective on the Act and look forward to hearing from each witness. 

Sadly, the task of repatriation of Native American remains and other cultural ob- 
jects is a huge task and takes the involvement of many partners, from federal agen- 
cies, to museums and research institutions, to the tribes who should house the re- 
mains of their ancestors and other culturally sensitive and sacred objects. I hope 
that this Committee can work with all of these partners to ensure that this process 
moves forward in the best possible way. 

Senator Udall. Following on Senator Murkowski’s comment 
about best practices by the agencies, could you give us some exam- 
ples in a quantitative way of the three agencies, what kinds of re- 
patriations they have done and the numbers of collections returned, 
that kind of thing? 

I know these are so important when they happen. There was a 
repatriation with the Jemez Pueblo that I remember. They had big 
trucks that loaded things from the East Coast and they drove all 
the way across America and came to the native sites that they had 
chosen to put everything into the ground, and huge turnout by the 
tribe and just a huge emotional feeling about doing that. 

And so each of these that you are going to tell me about are an 
example of, I hope, where something like that happened and where 
we had a success. 

Please go ahead. 

Mr. Malcolm. I will go over some of those numbers, but one 
thing to point out I think that is very important is that once the 
agency makes that cultural affiliation and determined who the 
items belonged to and could potentially be repatriated to, at that 
point, the ball kind of shifts to be in the tribe’s court and the tribe 
has to initiate that action to come forward and say, yes, we are 
ready or we want those items returned. We have identified an ap- 
propriate burial place for them or other ways to care for those 
items and what not. 

Senator Udall. And that can take a long time, right? 

Mr. Malcolm. Correct. 

Senator Udall. Because many times the tribe isn’t necessarily 
prepared. 

Mr. Malcolm. Correct. 

Senator Udall. And we shouldn’t view that as a failure to not 
happen quickly. It is just the tribe has been put on notice and they 
are going out to try to figure out how they want to deal with this. 
And when they do, which is the ultimate act, then they receive the 
items and put them where they think is the best place in terms of 
their traditions. 
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Mr. Malcolm. Correct. The example or the contrast I was going 
to make was the Forest Service, which is one of the agencies we 
have highlighted as being a good performer as far as NAGPRA 
compliance. Their percentage of repatriation on their human re- 
mains is only 15 percent, which on the surface is very low, but 
again, it is really the tribes. In that area, there have been some 
issues working out tribal things. So they still haven’t reached an 
agreement on how to return those items, so they are in this kind 
of state where they are waiting for tribal agreement on how to par- 
ticipate in that. 

So we have a number of examples. And of the three agencies that 
we have highlighted, for example the Corps of Engineers has repa- 
triated 623 human remains, about 86 percent, and the National 
Park Service has repatriated 3,416 MNI, which is minimum num- 
ber of individuals, how they count the human remains. And that 
is around 84 percent for them. 

So the top agencies that we have identified, and these agencies 
track that information so they know what items have been repatri- 
ated and not, and they can provide information to the tribes on 
what items are still waiting for them to come forward and ask that 
they be returned. 

Senator Udall. Right. 

Ms. Mittal. I think the important thing to point out, though, is 
that none of the agencies have fully identified all of the NAGPRA 
items that are in their collections. What we do know is what they 
have offered for repatriation. We have some confidence in that 
number and we also have some confidence in the number of items 
that have been repatriated. But we do not have good information 
on what are the total number of items in any one of these collec- 
tions. 

Senator Udall. Okay. Thank you very much. Thanks for your 
work on this. 

Mr. Chairman, I yield back. 

The Chairman. Thank you. Thank you very much. Senator 
Udall. 

I want to thank you very much, Anu Mittal and Jeff Malcolm, 
for your responses here. It will certainly help the Committee with 
its work. And we will continue to look towards working together 
with you on this. 

Thank you very much. 

Ms. Mittal. Thank you. 

Mr. Malcolm. Thank you. 

The Chairman. I would like to invite the second panel to the wit- 
ness table. 

Serving on our second panel is Ms. Peggy O’Dell, the Deputy Di- 
rector of the National Park Service at the Department of Interior. 
Also, she is accompanied by Mr. John Rever, the Director of the Of- 
fice of Facilities, Environment and Cultural Resources at the Bu- 
reau of Indian Affairs. 

Also, we have Mr. Kevin Gover, who is the Director of the Na- 
tional Museum of the American Indian located in Washington, D.C. 

It is good to have all of you here. I want to welcome you to the 
Committee. 

Ms. O’Dell, will you pleased proceed with your testimony. 
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STATEMENT OF PEGGY O’DELL, DEPUTY DIRECTOR, 

NATIONAL PARK SERVICE, U.S. DEPARTMENT OF THE 

INTERIOR; ACCOMPANIED BY JOHN “JACK” REVER, 

DIRECTOR, OFFICE OF FACILITIES, ENVIRONMENT AND 

CULTURAL RESOURCES, BUREAU OF INDIAN AFFAIRS, U.S. 

DEPARTMENT OF THE INTERIOR 

Ms. O’Dell. Thank you, Mr. Chairman and Senator Murkowski 
and Senator Udall. Thank you for the opportunity to appear before 
you today to present the Department of Interior’s views on the im- 
plementation of the Native American Graves Protection and Repa- 
triation Act. We appreciate your attention to the implementation of 
this important law. 

If I may, Mr. Chairman, I would like to summarize my testimony 
and submit my entire statement for the record. 

The Chairman. I appreciate that. 

Ms. O’Dell. I am accompanied by John “Jack” Rever from the 
Bureau of Indian Affairs, who is available to assist with questions. 

The Department of the Interior and several Federal agencies and 
museums that have NAGPRA obligations take their responsibilities 
seriously; 10,000 Native American human remains; 1 million funer- 
ary objects; and thousands of sacred objects and objects of cultural 
patrimony are reported to have been united with tribes and Native 
Hawaiian organizations. 

The consultations between tribes and Federal agencies and mu- 
seums which occur as part of the NAGPRA process have resulted 
in better relations between tribes and Federal agencies. 

It must be recognized that fundamentally NAGPRA does not 
change ownership of items. Permits granted by Federal agencies 
confer access for the accumulation of data, but do not transfer own- 
ership to the permit holder. NAGPRA provides a process to sort out 
possession and authority for control, which allows those with pri- 
ority rights to direct use and disposition. 

The administration of the law follows two tracks, that of Federal 
agencies and museums with NAGPRA obligations and that of the 
national NAGPRA Program which administers some of the Sec- 
retary of Interior’s obligations for NAGPRA. 

The National NAGPRA Program which is based in the National 
Park Service has responsibility for these eight activities, publishing 
inventory and repatriation notices for museums and Federal agen- 
cies indicating their decision to transfer control to tribes. We have 
reached almost 2,000 notices accounting for 42,000 Native Amer- 
ican human remains, with 10,000 human remains repatriated. 

Creating and maintaining databases, there are now seven web 
databases giving access and transparency to all NAGPRA compli- 
ance information. We make grants with museums, Indian tribes 
and Native Hawaiian organizations to consult on the determination 
of cultural affiliations and identification of cultural items, as well 
as the cost of repatriations. 

From 1994 to 2010, 665 NAGPRA grants of nearly $38 million 
were awarded. And repatriation grant requests have increased 300 
percent in the past two years. 

We investigate civil penalty allegations and prepare assessments 
on penalties from museums that fail to comply with provisions of 
the Act. We have had 166 counts that have been investigated and 
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$50,000 in penalties that have been collected since the promulga- 
tion of regulations in 1997. We establish and provide staff support 
to the Native American Graves Protection and Repatriation Review 
Committee. We provide technical assistance when there are exca- 
vations of Native American human remains and cultural items on 
Federal and Indian lands. And to date, Federal agencies have re- 
ported 111 dispositions. 

We draft and promulgate implementing regulations. The rule on 
disposition of culturally unidentifiable Native American remains 
became final in 2010. A rule on disposition of unclaimed human re- 
mains and funerary objects on Federal lands is under review at the 
Department of the Interior. And the complete review of the 1995 
regulations is underway to resolve issues and aid compliance. 

And finally, we provide technical assistance for the Review Com- 
mittee and supporting law enforcement investigations of illegal 
trafficking. 

In addition to administering the National NAGPRA Program, the 
National Park Service has responsibility for NAGPRA in national 
parks. Since 2005, the two programs have been fully separated in 
administration. 

Federal agency and museum compliance with the NAGPRA proc- 
ess begins with consultation with tribes to establish inventories of 
Native American human remains, resulting in notices of inventory 
completion. This is a necessary first step to repatriation. In my pre- 
pared statement, you will see a complete list of those inventories 
in detail. 

A recent report by GAO in 2010 reported on withdrawal notices, 
which are pre-publication drafts. Failure of a museum or a Federal 
agency to publish a notice following inventory halts the repatri- 
ation process. In 2004, there were over 300 drafts for which a mu- 
seum or a Federal agency had not given the National NAGPRA 
Program permission to publish in the Federal Register. 

In 2005, the National NAGPRA Program sent letters to the origi- 
nators of all of those documents and asked them to move forward 
and today less than 20 of the aging drafts await publication. So we 
have made significant progress there. 

There are concerns about the implementation of NAGPRA in the 
following two areas. In curation, there are issues of access and use 
of Native American human remains and cultural items that remain 
in museum and Federal agency collections. Research institutions 
holding those collections desire more time for study and tribes de- 
sire consultation on cultural affiliation prior to more study. Federal 
agencies are seeking to locate the extensive collections in non-Fed- 
eral repositories in order to complete the NAGPRA compliance 
process. 

And in reporting collections, the National NAGPRA Program 
does not audit any Federal agency or museum collections. It is up 
to each one of those entities to report its inventory. The GAO re- 
port requested that Federal agencies determine their need for time 
and resources to complete their NAGPRA compliance and to pub- 
lish certain notices. 

And finally, in my prepared remarks you will see the status of 
the five recommendations that GAO made in the National 
NAGPRA report and our responses to those recommendations. 
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That concludes my statement, Mr. Chairman. Jack and I will be 
available for questions. 

[The prepared statement of Ms. O’Dell follows:] 

Prepared Statement of Peggy O’dell, Deputy Director, National Park Serv- 
ice, U.S. Department of the Interior; accompanied by John “Jack” Rever, 

Director, Office of Facilities, Environment and Cultural Resources, 

Bureau of Indian Affairs, U.S. Department of the Interior 

Mr. Chairman and members of the Committee, thank you for the opportunity to 
appear before you today to present the Department of the Interior’s views on the 
implementation of the Native American Graves Protection and Repatriation Act. We 
appreciate your attention to the implementation of this important law. 

The Native American Graves Protection and Repatriation Act of 1990 (NAGPRA) 
provides a process for determining the rights of lineal descendants and Indian tribes 
and Native Hawaiian organizations to Native American human remains, funerary 
objects, sacred objects, and objects of cultural patrimony in the possession or control 
of Federal agencies and museums and for human remains or items excavated or dis- 
covered on Federal or tribal lands after November 16, 1990. These items are basic 
to the humanity and definition of tribes. Resolution of rights to long-separated items 
through NAGPRA provides a means to restore long-denied rights and cultural herit- 
age to tribes and to Native Hawaiian organizations. 

The Department of the Interior and the several Federal agencies and museums 
that have NAGPRA obligations take their responsibilities seriously. As a result of 
NAGPRA, 10,000 Native American human remains, one million funerary objects, 
and thousands of sacred objects and objects of cultural patrimony are reported to 
have been united with tribes and Native Hawaiian organizations. The consultations 
between tribes and Federal agencies and museums, which occur as part of the 
NAGPRA process, have resulted in better relations between tribes and Federal 
agencies and have added to the body of knowledge on museum collections. 

It must be recognized that, fundamentally, NAGPRA does not change ownership 
of items. Rather, it asks to whom these items should rightfully belong, against a 
history in which Native American human remains and cultural items were removed 
without permission from descendants, and in which it was assumed that possession 
conferred ownership. NAGPRA provides a process to sort out possession and author- 
ity for control, which allows those with priority rights to direct use and disposition. 
As a result, permits granted by Federal agencies for scientific study on the land con- 
fer access to allow accumulation of data, but do not transfer ownership to the permit 
holder. 

Administration of NAGPRA 

The administration of the law follows two tracks: that of Federal agencies and 
museums with NAGPRA obligations, and that of the National NAGPRA Program, 
which administers some of the Secretary of the Interior’s obligations for NAGPRA. 
The National NAGPRA Program, which is based in the National Park Service 
(NPS), has the responsibility for the following activities for the Secretary of the In- 
terior: 

• Publishing inventory and repatriation notices for museums and Federal agen- 
cies in the Federal Register, which indicate their decision to transfer control to 
tribes. These will shortly number 2,000 notices accounting for 42,000 Native 
American human remains, of which 10,000 have been repatriated to tribes and 
Native Hawaiian organizations, and over one million funerary and other cul- 
tural objects 

• Creating and maintaining databases. The database of Culturally Unidentifiable 
Human Remains is now one of seven on the web maintained by the National 
NAGPRA Program to give access and transparency to all NAGPRA compliance 
information and assist in consultation and repatriation. Maps of tribal lands 
and other resources for consultation and repatriation are found on the National 
NAGPRA Program website at www.nps.gov ! NAGPRA. 

• Grant Making to assist museums, Indian tribes, and Native Hawaiian organiza- 
tions in consulting on the determination of cultural affiliation and identification 
of cultural items, as well as for costs of repatriation when tribes bring ancestors 
and items home. From 1994-2010, 665 NAGPRA grants were awarded to muse- 
ums and tribes, totaling nearly $38 million. Repatriation grant requests have 
increased 300 percent in the past two years. 
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• Investigating civil penalty allegations and preparing assessments of penalties 
on museums that fail to comply with provisions of the Act. Since the promulga- 
tion of the regulations in 1997, 166 counts have been investigated and $50,000 
in penalties collected. Each museum found to not be in compliance has come 
into compliance by the end of the civil penalty process. 

• Establishing and providing staff support to the Native American Graves Protec- 
tion and Repatriation Review Committee, which resolves disputes and aids re- 
patriation. Their report to Congress is a nationwide view of accomplishments 
and barriers. 

• Providing technical assistance for prompt disposition when there are exca- 
vations of Native American human remains and cultural items on Eederal and 
Indian lands. To date. Federal agencies have reported 111 dispositions, account- 
ing for almost 1,000 human remains and 9,000 funerary objects. 

• Drafting and promulgating implementing regulations. The rule on disposition of 
Culturally Unidentifiable Native American Human Remains became final in 
2010; a rule on disposition of “unclaimed” human remains and funerary objects 
on Eederal lands is under review at the Department of the Interior; and a com- 
plete review of the 1995 regulations is underway, to resolve issues and aid com- 
pliance. 

• Providing technical assistance, through training, the web and reports for the 
Review Committee, as well as support for law enforcement investigations of ille- 
gal trafficking. Training is provided to upwards of 2,000 participants annually 
in in-person, webinar and video training. The National NAGPRA Program re- 
sponds to thousands of inquiries annually. 

In addition to administering the National NAGPRA Program, the National Park 
Service has responsibilities for NAGPRA in national parks. Since 2005, the two pro- 
grams have been fully separate. At that time a consultative relationship between 
the Assistant Secretary of Eish and Wildlife and Parks and the Assistant Secretary 
of Indian Affairs was also established. The Office of the Solicitor, representing both 
agencies, consults on regulations and assists the National NAGPRA Program func- 
tions, including training. 

Federal agency and museum compliance with the NAGPRA process begins with 
consultation with tribes to establish inventories of Native American human remains 
resulting in notices of inventory completion. This is a necessary first step to repatri- 
ation and works in conjunction with the distribution of collections summaries to 
tribes resulting in consultation and claims for cultural items resolved in notice of 
intent to repatriate notices. Dedication to the process is seen in the following: 

• There have been 1,539 summaries and 459 statements that no NAGPRA collec- 
tions summary was required submitted to the National NAGPRA Program from 
770 museums and 286 Federal agency units. As a result, 531 notices of intent 
to repatriate have been published, accounting for 144,782 unassociated funerary 
objects, 4,321 sacred objects, 962 objects of cultural patrimony, 1,217 objects 
that are sacred and patrimony, and 292 undesignated items. 

• There have been 1,119 inventories submitted to the National NAGPRA Program 
and 1,441 notices of inventory completion published, accounting for over 41,000 
Native American human remains and 1 million funerary objects associated with 
them. All notices are on the web. 

• Museums and Federal agencies prepare two inventories. One inventory lists 
those individuals for whom cultural affiliation can be determined. The list in- 
cludes the decision of the museum or Federal agency. If information is lacking 
by which a determination can be made on a reasonable basis, the Native Amer- 
ican individual is listed on the second list-the “inventory of culturally unidentifi- 
able” (GUI) Native American human remains. A public access database of GUI 
was launched in fall 2005 by the National NAGPRA Program to assist in fur- 
ther consultation and identification. To date there are 126,671 individuals listed 
on the database and 939,385 funerary objects associated with those individuals. 
The number of GUI subsequently culturally identified to date is 5,544 and the 
number of GUI transferred by a disposition to a requesting tribe, without a cul- 
tural affiliation determination, is 3,960. 

Withdrawal of Notices 

In 2010, the Government Accountability Office (GAO) prepared a report on 
NAGPRA, which includes findings for the Bureau of Indian Affairs (BIA), the Bu- 
reau of Reclamation, the Bureau of Land Management, the Fish and Wildlife Serv- 
ice, the National Park Service, the Army Gorps of Engineers, the U.S. Forest Service 
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and the Tennessee Valley Authority. It reported on withdrawal notices, which are 
pre-publication drafts. Failure of a museum or Federal agency to publish a notice 
following completion of an inventory halts the repatriation process. Compliance re- 
quires publication of a notice and not mere submission to the National NAGPRA 
Program of a draft document. In 2004, there were over 300 drafts, submitted be- 
tween 1996 and 2004, for which the museum or Federal agency had not given the 
National NAGPRA Program permission to publish in the Federal Register. 

In 2005, the National NAGPRA Program sent letters to the originators asking 
that they move forward on abandoned drafts, even if they withdrew them to com- 
plete consultation. The National NAGPRA Program tracks human remains listed in 
inventories, through resolution in a notice, and finally into transfer of control to 
tribes and Native Hawaiian Organizations. The National NAGPRA Program does 
not withdraw a notice, but facilitates the publication of notices. Less than 20 of the 
aging drafts await publication. 

Barriers to Implementation and Current Issues in NAGPRA 

Curation: There are issues of access and use of Native American human remains 
and cultural items that remain in museum and Federal agency collections. Research 
institutions holding collections desire more time for study and tribes desire consulta- 
tion on cultural affiliation prior to more study. Federal agencies are seeking to lo- 
cate the extent of collections in non-Federal repositories in order to complete the 
NAGPRA compliance process. 

Reporting Collections: the National NAGPRA Program does not audit Federal 
agency or museum collections to determine that all Native American human re- 
mains and cultural items are listed on inventories or summaries. It is up to each 
Federal agency or museum to report its inventories. The GAO report requested that 
Federal agencies determine their need for time and resources to complete NAGPRA 
compliance and publish certain notices. Federal agencies hold one-fifth of NAGPRA 
items in collections, while museums hold four-fifths of all collections. Three-fourths 
of the total number of culturally affiliated individuals in Federal agency collections 
are represented in published notices of inventory completion. 

NPS Response to 2010 GAO NAGPRA Report 

The 2010 GAO report on NAGPRA made five recommendations: 

Recommendation 1: Develop and provide to Congress a needs assessment listing 
specific actions, resources, and time needed to complete the inventories and 
summaries required by NAGPRA sections 5 and 6 for their historical collections. 
Response: Federal agencies are compiling their needs assessments and 
timelines, which are due to Congress by June 30, 2011. These responses will 
be submitted by the deadline. 

Recommendation 2: Develop and provide to Congress a timetable for the expedi- 
tious publication in the Federal Register of notices of inventory completion for 
all remaining Native American human remains and associated funerary objects 
that have been culturally affiliated in inventories. 

Response: Federal agencies are compiling their timetables, which are due to Con- 
gress by June 30, 2011. These responses will be submitted by the deadline. 

Recommendation 3: Reassess whether Alaska Native Claims Settlement Act 
(ANCSA) corporations should be considered as eligible entities for the purposes 
of carrying out NAGPRA given the Solicitor’s opinion and BIA policy concerning 
the status of ANCSA corporations that has been completed. 

Response: The Solicitor issued a memorandum on March 18, 2011 and the De- 
partment of the Interior will shortly publish an amendment to the NAGPRA 
regulations to delete the regulatory definition of “tribe” to be consistent with the 
statute, which does not include Alaska corporations as tribes. 

Recommendations 4: Strictly adhere to the nomination process prescribed in the 
Act and, working with the Department of the Interior’s Office of the Solicitor, 
as appropriate, ensure that all Review Committee nominations are properly 
screened to confirm that the nominees and nominating entities meet statutory 
requirements. 

Response: The nomination process for NAGPRA Review Committee members 
was modified in 2008 and all selections from that time forward have followed 
the GAO recommendations. 

Recommendation 5: Request that the Department of the Interior request Fed- 
eral agencies to report their human remains actually repatriated to tribes to the 
National NAGPRA Program on an annual basis and that the National NAGPRA 
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Program report the information to the NAGPRA Review Committee for inclu- 
sion in their report to Congress. 

Response: The National NAGPRA Program began reporting the numbers to the 
Review Committee at their fall meeting in 2010 and in each report since. The 
numbers of human remains repatriated from Federal agency and museum col- 
lections to tribes and Native Hawaiian organizations will appear in the Review 
Committee Report to Congress for 2010, to be finalized on June 22, 2011, and 
in each annual report in the future. 

Mr. Chairman, that concludes my statement. I will be pleased to answer any 
questions that you may have. 

The Chairman. Thank you very much for your testimony, and 
good to have you here. 

Ms. O’Dell. Thank you. 

The Chairman. Mr. Cover, will you please proceed with your tes- 
timony? 

STATEMENT OF KEVIN COVER, DIRECTOR, SMITHSONIAN 

INSTITUTION’S NATIONAL MUSEUM OF THE AMERICAN 

INDIAN 

Mr. Cover. Thank you, Mr. Chairman. Cood afternoon to the 
Members of the Committee. 

At the Smithsonian, our repatriation programs operate on a be- 
lief that it is important that we return these remains and objects 
to the correct community, to the correct tribe, and that the real ob- 
jective of the Act is not really to expunge these materials from 
these collections, but rather to respond to the tribes in the way 
that they wish concerning the disposition of these remains. 

And so that is to say the objective is to repatriate, and not to 
purge the collections. The objective is not simply to remove all 
human remains from museum collections, only those that have 
been requested and whose affiliation has been established. 

And that is why we are required by the statute to review the 
best available scientific and historical documentation in making 
these decisions about the affiliation of particular remains with par- 
ticular communities. 

We do appreciate the work of the GAO and the patient and colle- 
gial way in which the review was conducted. We learned a great 
deal in the process and, as you have read, the GAO did as well. 
The report raises several issues. We began working on those inter- 
nally at the Smithsonian on just how to resolve those issues. 

We do want to note and say that it is gratifying that the tribes 
which the GAO contacted concerning the repatriation processes of 
the two museums at the Smithsonian with these sorts of collections 
expressed satisfaction with how the S.I. conducts its repatriation 
process. 

We have tried to establish a process that is open, that is colle- 
gial, that is not adversarial. It is not a matter of us protecting our 
protections from these communities, but rather working together 
with these communities to find a resolution that is satisfactory to 
them and not to us. 

So for us, this program is not just about removing objects. It is 
about the proper culturally sound care of these things that perhaps 
some could be repatriated, but for any variety of reasons have not. 
And so even if at the end of a process the tribe chooses not to have 
objects or remains returned to them, we want to continue to care 



31 


for those materials in the way that the tribe wishes for them to be 
cared for. 

These collections came together at the end of the 19th century 
and early 20th century. And that was a time when anthropology 
really considered itself to be conducting a salvage operation in con- 
nection with Native American communities. The presumption was 
that these communities would not continue to exist and so it was 
important that science get out there, capture these materials and 
preserve them for posterity. 

Well, it turns out these communities are still here and they don’t 
seem to be going anywhere soon. And so Congress has addressed 
the issue in an appropriate way by saying to institutions like the 
Smithsonian which is, in the end, a federally sponsored institution, 
that we need to work with these tribes in order to arrange for a 
proper disposition of these materials. That is our objective. 

And so while we are anxious to do this with all the expedition 
possible, what is of greatest interest to us, what is of greatest im- 
port to us and, we believe, to the tribes with which we work, is this 
ongoing relationship concerning the care of the materials that origi- 
nate in these communities. 

Again, upon request, we will continue to return those items that 
are subject to the statute. We may on occasion return even objects 
that are not subject to the statute because that is the nature of our 
relationship with these communities. 

But what we don’t want to do, and the portion of the GAO report 
that I personally at least, and I think most of us at the institution 
really struggle with, is the idea that we should dispose of these ma- 
terials, in particular these human remains, without making our 
very best efforts to determine their origin. We think it is more im- 
portant to see that they return to the correct communities than 
that they simply leave the collection. 

There will come a point, of course, at which we have made our 
best efforts and determined that we simply will not be able to de- 
termine the origin of some of these remains. And so GAO is abso- 
lutely right to say we should have an open, publicly developed pol- 
icy for dealing with those circumstances. And so to that end, we 
will be doing so expeditiously and working with the tribes to de- 
velop our response. 

So I will stop there, Mr. Chairman, and would be grateful to an- 
swer questions. 

Thank you. 

[The prepared statement of Mr. Cover follows:] 

Prepared Statement of Kevin Gover, Director, Smithsonian Institution’s 
National Museum of the American Indian 

Mr. Chairman and members of the Committee, I am Kevin Gover, Director of the 
Smithsonian Institution’s National Museum of the American Indian. I am here 
today on behalf of the Smithsonian Institution to share with you our record in im- 
plementing the repatriation provisions of the National Museum of the American In- 
dian Act. 

The Smithsonian Institution is home to two museums that possess collections of 
Native American materials. The National Museum of Natural History (NMNH) col- 
lections include collections of archaeological, ethnological, and physical anthropo- 
logical materials. The National Museum of the American Indian (NMAI) holds ar- 
chaeological and ethnological collections. The NMNH opened its doors in 1910. The 
NMAI was established by Congress in 1989 in the National Museum of the Amer- 
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ican Indian Act, and its Mall museum opened its doors in 2004. Both Smithsonian 
museums possess vast collections compiled largely in the 19th and early 20th cen- 
turies. 

Collecting practices in those times were very different from our current collecting 
practices. Those old practices sometimes disregarded the values and sensibilities of 
the Native communities from which the materials originated. As a result, both col- 
lections contain materials that properly should reside in the Native communities 
from which they came. When Congress passed the NMAI Act in 1989, it directed 
the Smithsonian to undertake the repatriation of human remains and funerary ob- 
jects. In 1996, Congress amended the NMAI Act to add sacred objects and objects 
of cultural patrimony to the materials to be repatriated when requested by a tribe 
or eligible individual. 

The Smithsonian has assumed the responsibility with considerable energy. In just 
over twenty years, the Smithsonian has offered for repatriation nearly 6,000 human 
remains, over 212,000 funerary objects, and over 1200 sacred objects and objects of 
cultural patrimony. For a variety of reasons ranging from the cultural to the prac- 
tical, not all of these offers were accepted. Because of the vastness of the collections 
of the two museums, moreover, many remains and objects that might be repatriated 
are still in the collections despite the aggressive repatriation programs of the two 
museums. 

As you know, the General Accountability Office (GAO) has completed a review of 
the Smithsonian’s repatriation activities. We appreciate the GAO’s work and the 
manner in which it was conducted, and recognize that the report raises worthy 
issues for the consideration of this Committee and the Smithsonian leadership. 

Perhaps the most important issue presented by the GAO report involves the ten- 
sion between the statutory objective of promptly returning eligible materials to re- 
questing tribes and individuals on the one hand, and the statutory objective of re- 
turning eligible materials to the correct claimants on the other. As noted in the re- 
port, the NMAI Act requires the Smithsonian to consider the best available histor- 
ical and scientific documentation in making its repatriation decisions. This require- 
ment imposes a higher burden of proof on Smithsonian museums than is con- 
templated under the Native American Graves Protection and Repatriation Act 
(NAGPRA). It is a requirement both burdensome and necessary. The Smithsonian 
is committed to the advancement and diffusion of knowledge. Knowledge is the 
product of thorough research and analysis. Such scholarship produces conclusions 
that are as accurate as practicable. In the context of our repatriation activities, this 
means that our decisions should correctly determine the cultural affiliation of 
human remains and objects to be repatriated. 

Turning to the specific recommendations contained in the GAO report, we share 
the report’s objective of maintaining an orderly, effective, and transparent program 
of repatriation. To this end, the Smithsonian will consider ways in which the role 
of Repatriation Review Committee could include some relationship with the repatri- 
ation program at the NMAI. Because, historically, the RRC has not been involved 
with the repatriation decisions rendered of the NMAI, the precise nature of the rela- 
tionship will be the subject of further discussions with key stakeholders. The NMAI 
Board of Trustees brings the same scholarly credentials and cultural expertise to 
the task as the RRC. The NMAI Board of Trustees must by statute have a Native 
American majority; the Trustees collectively are knowledgeable of Native cultures 
and committed advocates of the preservation of Native culture. The Board plays the 
independent advocacy role that the Congress anticipated when it empowered the 
Board of Trustees with “sole authority” over the NMAI collections, subject to the 
general policies of the Smithsonian. Nonetheless, we recognize the benefit of work- 
ing more closely with the Repatriation Review Committee and we are evaluating the 
most effective and efficient way to enable that. 

We agree with the GAO that a system of periodic reporting to Congress on the 
progress of the Smithsonian’s repatriation activities should be established. By virtue 
of the GAO’s report, we recognize that Congress is indeed interested in the scope 
of repatriation on a national scale and the Institution will develop a reporting mech- 
anism through which the Secretary of the Smithsonian can provide to Congress a 
complete picture of its robust and successful repatriation program. 

The Smithsonian also agrees with the GAO that the process of appealing repatri- 
ation decisions by the two museums should be changed. We note, though, how rare 
it has been for repatriation decisions by the museums to be challenged. Indeed, in 
over twenty years, there have been only two cases in which a Smithsonian muse- 
um’s decision was challenged. The collegial processes pursued by both museums and 
the roles played by the RRC and the NMAI Board of Trustees in the process have 
resulted, in the overwhelming majority of cases, in the acceptance of the museums’ 
decisions by those who have requested repatriations. 
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In the interest of transparency and consistency, we are examining different proce- 
dures for appeals. We agree with the GAO that the decision maker on an appeal 
from a museum’s decision should not have heen involved in the museum’s decision. 
We will consider different options and establish a new process that has these char- 
acteristics. 

We agree with the GAO that the Smithsonian should adopt and publish policies 
for the handling of culturally unaffiliated items in the collections. We note that the 
Smithsonian’s obligations with regard to such items are different from those estab- 
lished in NAGPRA. We believe, therefore, that our policies should not necessarily 
be the same as those established by the Interior Department for NAGPRA institu- 
tions, and that such policies should be developed by the NMAI and NMNH in con- 
sultation with tribal governments. We will embark on such a consultation process 
promptly. 

Thank you for the opportunity to testify, Mr. Chairman. I would be happy to an- 
swer any questions the Committee may have. 

The Chairman. Thank you very, very much, Mr. Cover, for your 
testimony and your spirit of working with the tribes. 

Ms. O’Dell? 

Ms. O’Dell. Yes, sir? 

The Chairman. We will hear from tribal leaders today about the 
importance of consultation when it comes to repatriation. What is 
the department doing to ensure that tribes are consulted in the re- 
patriation process? Is there room for improvement in these con- 
sultations? 

Ms. O’Dell. I think consultation is reported to be the best tool 
that we have to be able to carry out the NAGPRA law. And we 
have created a transparent system of data. We have collected a lot 
of data and we have put all of that up on the website for anyone 
to access. And we use that as a way to communicate as best we 
can with tribes. 

The tribes look at that data and they get an understanding of 
whether or not they have any remains or objects that might belong 
to them, and they begin the consultation process with us. We con- 
duct a lot of training. One of the missions that we have in running 
the National NAGPRA Program is to conduct training for tribes, 
for museums and for Federal agencies to help them understand 
how best to go through the process of identifying where these re- 
mains belong and how best to repatriate them. 

The Chairman. Well, that is great. 

Throughout your testimony, Mr. Cover, you agree with many of 
the GAO recommendations. How will you prioritize and implement 
these recommendations? And can you provide the Committee with 
a timeline on when these recommendations may be fully imple- 
mented? 

Mr. Cover. I can’t, not at this moment. But I think if you will 
give me the opportunity to go back and consult with the Natural 
History Museum and with the Secretary, we will provide that in 
writing. I think you will find that it will not be a long time; that 
there is some work we need to to internally, but these aren’t enor- 
mous tasks. And we would be happy to provide a report on our 
progress very promptly. 

The Chairman. Thank you very much for that. You can tell that 
we are trying to set a timeframe to get some of these things acted 
on, and that is our spirit. So we look forward to working with you. 

Mr. Cover. If you give me a deadline, Mr. Chairman, I will meet 
it. 
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The Chairman. Ms. O’Dell, in 2005, this Committee held a hear- 
ing on NAGPRA which focused on an amendment to the definition 
of Native American. Does the department have a position on this 
proposed amendment? 

Ms. O’Dell. Does this have to do with Alaska Native Corpora- 
tion, sir? 

The Chairman. This has to do with the proposed amendments to 
redefine the definition of Native American in NAGPRA, which 
means, of or relating to a tribe, people, or culture that is indige- 
nous to the United States. 

Ms. O’Dell. I am sorry, sir, I haven’t heard any recent discus- 
sion, but I will be happy to get back to you with that answer. 

The Chairman. All right. Thank you very much. I am glad we 
are coming to the point where we are trying to get responses. 

Ms. O’Dell. Absolutely. 

The Chairman. And thank you very much for that. 

So let me ask Senator Murkowski, I am going to call for a second 
round, so I will pass it on to her at this point in time. 

Senator Murkowski? 

Senator Murkowski. Thank you, Mr. Chairman. 

Ms. O’Dell, what does it cost for an average repatriation? Is there 
an average? 

Ms. O’Dell. I don’t know that there is an average. The way repa- 
triation, the way we fund them out of the National NAGPRA Pro- 
gram is that a tribe will make a request for a certain dollar 
amount for a repatriation. And so far I think we have been spend- 
ing about $150,000 a year on that and we have never had to turn 
down a request from a tribe for a repatriation. 

Senator Murkowski. So you are saying that you have got enough 
money to grant out to tribes, anybody that is looking to go through 
this process, so that funding of it is not an issue. 

Ms. O’Dell. I would say that it is probably circumstantial. And 
as more information becomes available and tribes are able to iden- 
tify more of their remains to come home, that there may be a point 
in time where that may not be a true statement, but to this point, 
we have been able to grant the dollars that the tribes want. 

Senator Murkowski. So there is no backlog, to your knowledge, 
out there of anybody who has made a request who has not yet re- 
ceived the funding. 

Ms. O’Dell. Not to my knowledge. 

Senator Murkowski. Okay. You are like the only entity that I 
have ever talked to that says that we have enough money for the 
program that we are currently engaged in. Don’t tell anybody who 
is working through this budget issue and problem that you are 
doing okay. 

Because I think it is an important aspect of this, and what I 
have been told is that it is a considerable financial undertaking to 
go through the repatriation process. And not only costly financially, 
or from a financial perspective, but the time involved and the indi- 
viduals that are involved with making it happen. 

I know that within the State of Alaska, and you mentioned in re- 
sponse to the Chairman, you mentioned is this about the Alaska 
Native corporations. One of the benefits that we have seen in the 
State of Alaska is our ANCs, our Alaska Native corporations, are 
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on a stronger financial footing than most of our Alaska Native vil- 
lage tribes and are in a better position to thereby invest their own 
funds in the NAGPRA mission out there. 

In March, I was notified by the National Park Service that it in- 
tends to change their regulations in a way that would make ANC’s 
ineligible to receive any NAGPRA grants and participate in the 
NAGPRA consultations. And it is this whole aspect of the consulta- 
tion I think that is troubling as well. 

But we were told that the reason for this change is that the 
NAGPRA statute, unlike probably a dozen or more other Federal 
Indian statutes, chooses to narrowly define the term Indian tribe 
in a way that does not include Alaska Native village and the re- 
gional corporations. 

This is a pretty substantial change from the Interior Depart- 
ment’s position in the past where they have included Alaska Native 
corporations as participants on an equal basis with other Indian 
tribes. And we recognize that ANCs are not tribal governments, 
but they are considered tribes for purposes of dozens of other Fed- 
eral laws. Our ANCSA Board of Directors are made up exclusively 
of native people. ANCs were statutorily created by Congress to 
manage the land and the resources of tribal people. 

And as I mentioned, ANCs have a greater capacity, most clearly, 
and the resources to reclaim the property, whether it is the cul- 
tural objects or the remains, and really the greatest capacity to 
reach the most native people. 

So given how Alaska tribes clearly can benefit from the policy 
goals of NAGPRA in terms of the repatriation and all that comes 
with it, and the knowledge that ANCs are better able to get around 
the financial issues, why the change in policy? 

Ms. O’Dell. It is based on the solicitor’s opinion of reading the 
NAGPRA law and trying to make our regulations support that and 
be consistent with what the law says. 

Senator Murkowski. So would the department object if I were 
to offer legislation that expressly included Alaska Native corpora- 
tions in the definition of Indian tribe under NAGPRA in order to 
clear up any confusion or issue that might remain? 

Ms. O’Dell. I think that would help clarify things, ma’am. 

Senator Murkowski. And I am assuming by that statement that, 
yes, it would clarify things and that the department wouldn’t have 
objection to Alaska Native corporations being eligible for the 
NAGPRA consultation and just being able to work within 
NAGPRA. 

Ms. O’Dell. Correct. It is just a matter of being in concert with 
the law. 

Senator Murkowski. I appreciate that. We want to make sure 
that everybody is doing what we need to be doing. 

Mr. Cover, I wanted to ask you one quick question. And this is 
as it relates to international museums. Within the Museum of 
American Indian, do we have agreements with other museums out- 
side of this Country with regards to international repatriation that 
you are aware of? 

Mr. Cover. Senator Murkowski, we have no standing agree- 
ments with institutions in other countries. We have on occasion re- 
patriated materials to other countries, working both through the 
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national governments there and with the local indigenous commu- 
nities where we believe these materials originated. But we have no 
continuous standing agreements. 

Senator Murkowski. Is that something that other countries 
have? Because I know that we have, or I believe that we have an- 
cestral remains and cultural items within collections in inter- 
national museums outside of our borders. That is correct. 

Mr. Gover. We do. In fact, there are native materials and native 
human remains throughout the globe in different museums. I can 
say based on a conversation I had with the Australian ambassador 
a few months ago that Australia is pursuing a very aggressive pro- 
gram of attempting to repatriate all remains from Australia that 
are in museums outside Australia to be returned there. And that 
their policy will be upon request to return materials in Australian 
museums to other countries where they originate. 

And so that is a national policy, but it is not embodied in treaty 
or agreement of any kind. 

Senator Murkowski. So it really would be collection by collec- 
tion, where we would go to a specific museum and make that re- 
quest for repatriation. Is that how it works? 

Mr. Gover. Yes, Senator, that is how it works. 

Senator Murkowski. All right. I thank you. 

I thank you all, and I thank you, Mr. Chairman, for the hearing 
this afternoon. I won’t be able to stay for the third panel, as I have 
another engagement, but it was important to be able to get some 
questions answered here today. 

So thank you. 

The Chairman. Well, thank you very, very much for being here 
with us. Senator Murkowski. 

Mr. Gover, the NMAI Act, which specifically mentioned Native 
Hawaiian organizations, can you please discuss the significance of 
this inclusion in the Act and the Smithsonian’s efforts to repatriate 
items to Native Hawaiian organizations? 

Mr. Gover. Yes, Mr. Chairman. Obviously, in the passage of the 
NMAI Act, Native Hawaiian peoples were dealt with in some very 
interesting ways, essentially as the equivalent of American Indians 
and the indigenous people of the Western Hemisphere. And so, for 
example, in the NMAI Act, the Smithsonian is just as it is expected 
to repatriate human remains, funerary objects, sacred objects to 
American Indian tribes, it is also expected to do to, it is directed 
to do so when it comes to materials from Hawaii. 

And so I learned just this morning, because I thought you might 
be interested, that when the Act was passed in 1989, we had in the 
Smithsonian collections 180 individuals, the remains of 180 indi- 
viduals and five funerary objects. And I am pleased to be able to 
report that all of those have been repatriated to Native Hawaiian 
communities. 

Let me just say, if I may. Senator, when I was at the Interior 
Department not that long ago, it was the time when both Congress 
and the Administration were considering the status of Native Ha- 
waiian people under Federal law. And as you know, we presented 
a report at the direction of Congress in which my agency partici- 
pated. And again, speaking for myself, I just wanted to say that we 
are grateful for the work that you are doing on that issue now. 
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The Chairman. Well, let me comment on that and thank you so 
much for your interest and your involvement at that time, which 
was really the beginning of what we are trying to do and I appre- 
ciate it very much. 

Ms. O’Dell, the 2010 GAO report stated that BIA, along with the 
Tennessee Valley Authority, had done the least amount of work to 
identify NAGPRA items and include them in their summaries and 
inventories. Since that report, what actions has BIA taken to ad- 
dress this issue? 

Ms. O’Dell. All of the Federal agencies have been working very 
hard since the GAO report. And since I have Mr. Rever with me, 
I will let him address that question for the BIA, if that is all right 
with you. Sir? 

The Chairman. Yes. 

Mr. Rever. Thank you very much, Mr. Chairman, for allowing 
me the opportunity to address that issue. 

It is true that in 2009, there were three vacancies on the staff 
for handling museum collections, and largely NAGPRA issues, two 
curators and one archaeologist. At that time, those positions had 
languished for some while and we had fallen behind in our atten- 
tion to the NAGPRA Program. 

At that time, and I point out on page 46 of the report, that GAO 
noted that the number of human remains published in notices was 
464, with 443 repatriated, which indicates that it was not being ig- 
nored; that actually it was being taken when the remains were 
identified and the cultural affiliation made. 

But since that time, those numbers have doubled. We have pub- 
lished notices of 828 NMIs and 194 of those have been repatriated. 
The other remaining 36 remain. They have been noticed. There 
have been none claimed from the tribes to repatriate for a variety 
of reasons, some of which have to do with cultural reasons and the 
coordination and consultation of multiple tribes. 

Because if you look at the notices, what you find is a cultural af- 
filiation with more than one tribe. And we are very pleased to re- 
port that working closely with the Park Service and with the tribes 
that are included in those notices, we have been able to effect a 
very high rate of repatriations because the tribes themselves have, 
in working with us, reconciled the difference between the cultural 
affiliations and who would take possession of the remains and treat 
them with respect and the proper circumstances. 

And we are very pleased to be able to report that. We have made 
tremendous progress and achievement in this area. There are a 
ways to go. For instance, we know that we have 61 repositories of 
NAGPRA items. Now, those 61 are included across all of the lower 
48 States, but there are 15 States that we have not inventoried. We 
have not made an effort to go out and look at the potential 
NAGPRA items that would be under our control, but in the posses- 
sion of those agencies. 

We don’t have anything in our possession. Everything is outside 
the Federal agency BIA. However, those are the 15 least likely 
States where items may be. We do, though, because we are work- 
ing very closely with the National Park Service. Whenever a mu- 
seum identifies a cultural items that is subject to the NAGPRA 
provisions and they have not notified Indian Affairs, we are noti- 
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fied by the Park Service. And then we take action for joint publica- 
tion notices and that sort of thing. 

So we have made tremendous progress and we are very pleased 
to be able to report that to the Committee. 

The Chairman. Thank you very much. 

Mr. Cover, can you provide the Committee with a few examples 
of culturally unaffiliated items within the collections and describe 
how the Smithsonian’s obligations with regard to these items differ 
from those established under NAGPRA? 

Mr. Cover. Sure. The issue is whether any given bone usually 
can be properly associated with a particular community or as hav- 
ing a particular origin. Sometimes, it will come to us, for example, 
what comes to mind is a case where we had some modified mate- 
rial where there were human vertebrae into which had been in- 
serted quite post-mortem, this was not the cause of death, arrow- 
heads into these vertebrae. 

Well, there is really no particular evidence to indicate that they 
relate to a given tribe. We know the area that they are from, but 
we also know that the arrowheads are not necessarily from that re- 
gion. So there are some very strange things in museum collections 
sometimes, and that is a good example. 

Now, we do think we can put together enough evidence to deal 
with that particular situation, but first glance, there is no reason 
to associate such things, which were basically made for tourist sale, 
there is no reason to associate such things with any particular com- 
munity. We will make every effort to do so. 

The more common case is going to be where the record sup- 
porting a particular skeleton, for example, isn’t adequate to tell us 
exactly where something came from. And so those particular re- 
mains may have been part of a much larger group that arrived at 
some museum well over a century ago and were simply inad- 
equately documented. 

Now, there because neither of the Smithsonian museums engage 
in any sort of destructive testing, we may never know exactly 
where these particular remains came from. And in reality, it can’t 
even be estimated. We just may never know. 

Finally, there are materials in the collections that have been, the 
phrase we use is culturally modified. And so you might find a par- 
ticular garment or a necklace that includes a human bone or locks 
of human hair. And the question then becomes: Are we attempting 
to identify the owner of the necklace or the owner of the hair? And 
how do we make sure that is the same person? 

And so those are the kinds of things that are going to continue 
to come up and we have not reached solutions. But that is why we 
do agree with GAO that we should be talking about that out in the 
open and really working with the tribes to try to develop a policy 
on how to deal with those. 

The Chairman. Well, we really appreciate that. We look forward 
to that happening. 

Ms. O’Dell, in 2009, the Nation’s largest investigation of archae- 
ological and cultural artifacts led to the arrest of nearly two dozen 
individuals. Many of these individuals desecrated American Indian 
burials and stole priceless artifacts. Were these individuals pros- 
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ecuted? Do we need tougher penalties for those who desecrate and 
steal from sacred sites? 

Ms. O’Dell. I believe you are referring to the BLM case down 
in the Four Corners area, sir. And I believe the individuals were 
prosecuted, and BLM is in the process of consultation to repatriate 
all of those artifacts that were recovered in the seizure after the 
arrests. 

The Chairman. Yes, well, thank you very much. We look forward 
to continuing to work with you and to try to get some information 
from you as well, as we continue our work here. And if we need 
to, we will legislate some things. If not, we will try to do it admin- 
istratively. But we certainly want to resolve some of the concerns 
that the native peoples have had over all of these years. 

So I thank you very much for being a part of this. 

Ms. O’Dell. Thank you, Mr. Chairman. It is an honor to admin- 
ister the program with you. 

The Chairman. Thank you. 

I would like to invite the third panel to the witness table. Serv- 
ing on our third panel is the Honorable Mark Macarro, chairman 
of the Pechanga Band of Luiseho Indians from Temecula, Cali- 
fornia; the Honorable Mervin Wright, Vice Chairman of the Pyr- 
amid Lake Paiute Tribe from Nixon, Nevada; and Mr. Ted Isham, 
Cultural Preservation Manager and Tribal Historical Preservation 
Officer at the Muscogee Creek Nation located in Okmulgee, Okla- 
homa. 

So I want to welcome all of you to this hearing. 

Chairman Macarro, will you please proceed with your testimony? 

STATEMENT OF HON. MARK MACARRO, CHAIRMAN, 
PECHANGA BAND OF LUISENO INDIANS 

Mr. Macarro. Mr. Chairman and Members of the Committee, 
[greeting in native language]. It is good to be here with all of you, 
and good afternoon. And it is an honor to be here to testify on this 
issue [phrase in native language]. 

First, a bit of background. The homeland of the Pechanga people 
is the Pechanga Indian Reservation located near Temecula, as you 
said. Our people have called the Temecula Valley home for more 
than 10,000 years. We are 60 miles due north of San Diego along 
Interstate 15. 

Our people have named the Temecula Valley since time began as 
[phrase in naive language.] It might be why it is sometimes hard 
to pronounce, and we believe that the world was created in 
Temecula. That is where all life began. 

In 1847, 18 treaties were negotiated in sequence with tribes 
throughout California, and the Treaty of Temecula was the 17th of 
those treaties. There was one more after us, the treaty I think of 
Santa Ysabel. In good faith, huge land cessions were made under 
these treaties involving ceding most of what we know as modern 
day Southern California in exchange for a permanent inviolable 
homeland and the provision of goods and services to improve 
health, education and welfare of my great-grandparents. 

Shortly after ceding these huge tracts of land and within one 
month of arriving back in Washington, D.C., gold was discovered 
in the Hills of Julian, about 40 miles away. The timing was indeed 
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unfortunate for all of us Indians and tribes because the Senate, 
upon hearing of the gold, they chose not to ratify these 18 treaties. 

And still, surprisingly enough, our land was taken from us. Most 
of the goods and services that were promised as well in our treaty 
never materialized and we remained, however, on our lands at that 
point in time, that legally they had begun to be dispossessed from 
us. 

But there is more. Twenty-six years after that treaty-making, in 
1873, sheep farmers laid claim to the land that we managed to 
hang on to for about 25 years. That is where our last aboriginal 
village stood. These sheep farmers obtained a Federal court decree 
of ejectment from a Federal court in San Francisco. 

And on a summer day in 1875, after two years of fighting that 
decree of ejectment, a posse led by the Sheriff of San Diego County 
showed up and under gunpoint evicted my ancestors from their vil- 
lage. And in one swell swoop, 300 elders, women, children were 
loaded onto wagons with a few personal effects and just dumped 
in a dry wash two miles away. Their former homes, their orchards, 
their village, their crops, their gardens were destroyed, burned, and 
their livestock herds, which were numerous, were seized to pay for 
the court costs and the cost of the eviction. 

On June 27th, 1882, and that anniversary is coming up here. 
President Chester Arthur signed the executive order that estab- 
lished the Pechanga Reservation, finally a homeland for my people. 

Now, this timely oversight hearing follows the release of two 
GAO reports demonstrating that Federal agencies have in general 
failed to comply with NAGPRA. On behalf of the Pechanga, we 
greatly appreciate your time and interest in consideration of these 
issues. The Pechanga has been fortunate to create a Cultural Re- 
sources Department dedicated to the return and protection of our 
tribal ancestors and their cultural belongings. We have actively 
participated on hundreds of development projects that directly im- 
pact our invaluable and irreplaceable Luiseno cultural resources. 

Despite these remarkable advances, the Luiseno people continue 
to confront daily threats to our ancestors, and it is for this reason 
I come to the Committee today urging you to strengthen NAGPRA 
20 years after its passage. 

The two primary issues I need to address are compliance failures 
and consultation failures. We go into great detail of these in our 
written testimony. 

On compliance failures, the La Jolla ancestors example. Unfortu- 
nately, the University of California example illustrates several 
NAGPRA concerns. I refer you to our written testimony for the full 
facts. But briefly, the University of California San Diego has re- 
fused to repatriate the remains of ancestors to our Kumeyaay 
neighbors to the south, neighbors who are culturally affiliated. And 
they used science to deny oral tradition, tribal oral tradition, and 
further demanding evidence contrary to NAGPRA standards. 

The matter demonstrates the following shortcomings with the 
law. One, NAGPRA allows the university to set its own standards 
for appointing decision-makers to address repatriation claims. The 
U.C. and its campuses have a poor record of including representa- 
tives from California’s federally recognized tribes. 
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Unfortunately, we see that many of these NAGPRA review com- 
mittees are stacked by the institution against tribal interests, thus 
assuring that our tribal ancestors and their belongings will never 
return home. 

The lack of guidance, standards or best practices results in incon- 
sistencies and ultimately wrongheaded decisions which contravene 
NAGPRA’s mandate. These institutions are simply unable to self 
police themselves to follow the law correctly. There is enforcement 
that is needed. 

Two, the U.C. interprets NAGPRA’s definitions in a manner 
which forces tribes to provide evidence of cultural affiliation and 
proof of identity of cultural items beyond the law’s evidentiary 
standards. The guidance in NAGPRA provides institutions with yet 
another way to avoid repatriating by concluding that items are not 
subject to the law or, as the U.S. example shows, using the new 
culturally identifiable rule to question the very Indian-ness of our 
ancestors found within our ancestral territories or by trying to in- 
vent competing claims where none existed before. 

Certainly, Congress did not intend for these results. We urge the 
Committee to provide clear guidance concerning these local review 
committees and evidentiary thresholds, which uphold the letter 
and spirit of NAGPRA. 

I am almost done. 

Consultation failures, our written comments provide several situ- 
ations. But let me just say this. The United States Marine Corps 
Base Camp Pendleton is only a few miles away from our reserva- 
tion. It is squarely within the aboriginal territory of all Luiseno 
people. They are our most active Federal neighbor and they gen- 
erally attempt to handle consultations responsibly. 

However, we nonetheless still encounter NAGPRA compliance 
issues. For example, the base holds group consultations wherein 
several recognized and non-federally-recognized tribes are invited 
to participate in these consultations at the same time. This places 
us in a precarious position because Federal law requires the agency 
to consult on an individual government to government basis with 
federally recognized Indian tribes. 

Two, to our dismay, federally assisted institutions have divulged, 
without tribal input or consultation, very sacred and significant 
Luiseno songs that were recorded by ethnographers decades ago on 
aluminum discs. We believe NAGPRA’s definitions should be clari- 
fied to specifically reference objects of cultural patrimony that are 
non-physical tribal properties like tribal sacred recordings, as was 
the law’s original intent. These recordings are sacred, they belong 
to no one else, and they are regarded as intellectual property. 

So we urge the Committee to consider creating a consultation 
definition with protocols and best practices that ensure consistent 
and just application of the law. California has adopted a definition 
under its sacred sites protection law that includes a number of key 
provisions and components which we would like to see made part 
of NAGPRA, including requirements for parties to take into ac- 
count tribal cultural values and work toward mutually accepted 
agreements. 

Finally, we ask that you consider how the U.N. Declaration on 
the Rights of Indigenous Peoples would apply. And particularly I 
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would turn your attention to sections 11 and 12, paragraphs two 
in each one of those, the implications of these provisions on how 
we can all improve NAGPRA. These paragraphs urge the redress 
of wrongs. They set a new framework for looking at how indigenous 
peoples are dealt with in a positive and respectful and honorable 
way. 

We believe that by using these principles and making changes to 
Federal laws like NAGPRA, perhaps also the 1989 NMAI Act, will 
empower sovereign Indian governments in the proper treatment 
and return of their ancestral remains and cultural items. 

In conclusion, I specifically ask that this Committee’s strongly 
consider our examples and our suggestions and move forward with 
recommendations and amendments to NAGPRA, its implementing 
regulations, and the new culturally unidentifiable rule, as well as 
issuing best practice guidance. In doing so, we believe that this 
Committee will further NAGPRA’ initial intent and ensure that the 
wrongs committed against tribal peoples in the United States are 
righted. 

Thank you. 

[The prepared statement of Mr. Macarro follows:] 

Prepared Statement of Hon. Mark Macarro, Chairman, Pechanga Band of 

Luiseno Indians 

Good afternoon, Chairman Akaka and distinguished members of the Committee: 

My name is Mark Macarro and I am Chairman of the Pechanga Band of Luiseno 
Indians, located in Southern California. On behalf of the Pechanga People and our 
ancestors, we thank you for the opportunity to participate in this oversight hearing 
on achieving the policy goals of the Native American Graves Protection and Repatri- 
ation Act (NAGPRA). The protection and proper treatment of our ancestors and 
their personal items is a responsibility the Pechanga People accepts with pride. 
Each day our Tribe faces the destruction of and desecration to our cultural re- 
sources, including human remains, and constant threats to our sacred and cultural 
places. 

Our People have taken steps to proactively protect these vital components to our 
heritage, cultural worldview and self governance; however, existing federal (and 
state) laws simply do not always provide sufficient protection for the resources that 
are housed in museums and educational facilities, as well as those items which are 
subject to disturbance every day because of development, both on and off federal 
lands. It is this constant struggle that we endeavor to succeed in honor of our ances- 
tors. We appreciate the opportunity to provide helpful examples and suggestions for 
the Committee’s consideration on how we can strengthen NAGPRA to better assist 
all tribal peoples across the United States in their duty to care for their ancestors 
and cultural items. 

I. Introduction: “Sacred is the Duty Trusted Unto our Care and With Honor 
We Rise to the Need” 

For more than twenty years, the Pechanga Band of Luiseno Indians (“Pechanga 
Tribe” or “Tribe”) has invested significant resources in our cultural resource protec- 
tion program. I am proud to say that the result of our efforts include: a state of 
the art curatorial facility that meets federal standards and which includes both trib- 
al and non-tribal curation staff; a full staff dedicated solely to the identification, 
preservation and protection of the Tribe’s invaluable and irreplaceable resources 
both on and off reservation; and technological advancement, including a full-fledged 
GIS department housing our data and information concerning resources in the 
Tribe’s traditional territory, which often times surpasses the information and tech- 
nology of the agencies with management control over tribal resources. In the spirit 
of cooperation, and in the interest of our cultural resources, the Tribe is able to offer 
its resources and expertise to assist federal, state and local agencies in identif3dng 
and avoiding impacts to known resources and cultural sites as well as planning for 
impacts to areas with the potential for unknown resources. To further our duty to 
our ancestors, we have successfully developed and implemented a professional tribal 
monitoring program that allows us to have highly trained and skilled tribal rep- 
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resentatives work side by side with archaeologists to offer the highest protection to 
our ancestor’s physical and cultural remains. 

However, despite the opportunity to achieve these cultural protection milestones 
under NAGPRA and otherwise, the Pechanga People still face a constant struggle 
to reclaim, protect and preserve our ancestors and their cultural belongings. The 
legal framework available to us is insufficient and lacking in many areas. In too 
many situations NAGPRA and its counterparts do not go far enough to protect these 
resources, provisions are simply implemented incorrectly, and in some cases, ignored 
all together. We hope these comments and the examples we provide below will en- 
able the Committee to see the real world challenges faced by the Pechanga Tribe 
today, as well as other tribal nations across the United States, and will encourage 
your Committee to take action to make NAGPRA work better for all Indian Peoples. 

II. Issues, Real World Examples and Potential Solutions 

To provide the Committee a solid understanding of the practical issues facing the 
Pechanga Tribe, and many other tribes in the Nation, with regard to NAGPRA, we 
provide several examples below. We hope the Committee will find these illustrations 
and accompanjdng suggestions helpful as the laws and policies are reviewed and 
changes contemplated. 

a. Intentional Excavations and Inadvertent Discoveries 

While the Pechanga Tribe has concerns about how NAGPRA is implemented for 
those remains and items in the possession of museums and educational facilities, 
we also face day to day issues with current and future disturbance of our ancestor’s 
final resting places and cultural sites. NAGPRA, while focused heavily on the return 
of items to tribes, also provides for the treatment and disposition of remains and 
cultural items found on federal (and tribal) lands through intentional excavations 
and inadvertent discoveries. Below is an example of how we are confronted with the 
shortcomings of these provisions on a frequent basis as we work closely with one 
of our neighboring federal agencies. 

Example: The Camp Pendleton Conundrum 

The Marine Corps Base Camp Pendleton (“MCBCP” or “Base”) is located within 
the Pechanga Tribe’s traditional aboriginal territory. The Tribe works very closely 
with Base staff through consultation and tribal monitoring on permitted develop- 
ment projects that occur within the Base. The Tribe and the Base have pro- 
grammatic agreements in place, as well as agreements that provide for tribal moni- 
toring to address any cultural resources that are surveyed or uncovered. In addition, 
the Base has developed on its own a protocol for handling situations governed by 
NAGPRA and in recent months the Base has engaged the local tribes in reviewing 
and potentially revising the protocol. However, despite the existence of these types 
of agreements among Pechanga, MCBCP and other interested Tribes who may have 
cultural affiliation to the items which will or may be uncovered or excavated during 
a project, the items are often not returned promptly or handled expediently. Unfor- 
tunately, human remains and cultural items must still go through the lengthy, cum- 
bersome and culturally insensitive process of “Custody” pursuant to 10.6 of the Part 
10 Regulations (43 CFR 10.6), which process includes notice, a claims process and 
publication of the details of disposition of such items, before the final disposition 
and/or repatriation of the remains and/or items can be carried out. 

When tribes and lineal descendants already accepted as the affiliated tribes are 
involved in a permitted project taking place on federal lands, deference should be 
given to the agreements between those parties. The Pechanga Tribe has been told 
by the MCBCP that even though we have agreements in place concerning treat- 
ment, disposition and repatriation of items subject to NAGPRA, the Base is not able 
to transfer custody of those items without going through the entire Custody and No- 
tification process in NAGPRA as those items technically became part of federal col- 
lections. This process is both culturally inappropriate and offensive because of the 
requirement to publish the plans for proposed disposition in newspapers of general 
circulation and is time consuming, costly and repetitive. The Tribe has to wait 
months, sometimes much longer, before items are repatriated even though agree- 
ments to repatriate have already been reached between the federal agency and the 
Tribe. 

Solution: Deference to Agreements 

Since its passage, the consultation process under NAGPRA has resulted in, for the 
most part, a positive relationship between the Tribe and MCBCP, as well as other 
federal agencies. However, as is so often the case with legislative attempts to “right 
wrongs,” the application of the law in a practical and real world manner often con- 
flicts with how the law was originally conceived. The example above demonstrates 
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how the intent of NAGPRA was to not only return those remains and cultural items 
to their rightful peoples, but also to develop strong relationships among, in par- 
ticular, federal agencies through the consultation and treatment provisions of the 
law. However, as we have discovered, that intent is hampered by the law itself be- 
cause even when the Tribe and federal agency can reach an agreement, the return 
of items is slow and cumbersome, resulting in further disrespect to those remains 
and resources and affected tribal peoples. 

To address this “conundrum” we propose that the Intentional Excavation and In- 
advertent Discovery sections of NAGPRA be amended to include provisions giving 
deference to previously reached agreements concerning treatment and repatriation 
where all the relevant and appropriate parties are involved in a permitted project. 
This could be in the form of a written Plan of Action concerning the remains and 
items subject to NAGPRA or other agreements that address the pertinent issues. 
We believe that this will ensure that the final disposition of items happens in a 
more timely and respectful manner. In addition, such a provision will also aid in 
honoring the confidentiality issues important to tribes, including details concerning 
the resources’ identity and disposition and in some cases, location. 

Solution: A More Tribally Inclusive Approach 

Because of the experiences of the Pechanga Tribe, we believe that the NAGPRA 
sections covering intentional archaeological investigations and inadvertent discov- 
eries must encompass a more inclusive and broader approach to the treatment of 
the remains and cultural items still in their final resting places, yet facing potential 
or certain disturbance and destruction by future development activities. 

For example, the processes outlined in NAGPRA itself and its implementing regu- 
lations should include actual government-to-government consultation concerning the 
excavations and the potential discoveries resulting from such proposed work. We un- 
derstand that other federal laws are designed to cover such consultation, but they 
fall short because they ultimately only cover items and places that are determined 
to be “historic properties” or “significant” sites or have significance to archaeolo- 
gists — classifications which are “terms of art” with respect to their governing law 
and which classification we note often conflicts with tribal world reviews regarding 
these resources. Many of the individual items that are excavated do not meet those 
narrow definitions and thus encompass a group of culturally significant items over 
which some agencies argue affiliated tribes have no control and no legal right to be 
included in the decisions concerning their final treatment and disposition. 

Although NAGPRA is primarily concerned with the repatriation of existing collec- 
tions housed at federally assisted institutions, it does contain sections concerning 
ground-disturbing activities on federal land and how such activities affect tribal sa- 
cred resources. NAGPRA is intended as a human rights law to address the return 
and tribal control over Indian Tribes’ own cultural resources that have been taken 
away from tribes through human rights violations committed against tribal people, 
including inhumane treatment, grave desecration and the loss of land through force. 

Presently a gap exists in federal law which can result in tribes’ inability to control 
the destiny of their own cultural resources. Pechanga has worked on numerous 
projects where federal law has failed to protect the resources and further has failed 
to allow the Tribe’s expert opinion to play a determining role in the ultimate dis- 
position of the resources. In many cases, it is hard to state that the cultural finds 
were “inadvertent” when the Tribe told the agency that the project area held cul- 
tural significance to the Tribe even if it was not able to pinpoint the exact location 
or precise nature of the resources at the time of the project’s environmental review. 
The Tribe’s first preference for such resources is in situ preservation instead of exca- 
vation. Still today, twenty years after the passage of this human rights law, many 
of our places are written off as “non-significant” and the resources are destroyed or 
left as orphaned collections with cultural resource management firms or other cura- 
torial institutions. 

To address this problem, we believe NAGPRA should contain provisions specifi- 
cally calling for tribal consultation and including a requirement of reaching treat- 
ment agreements that meet the satisfaction of the affiliated tribes. The law should 
also address the ability for tribes to set a preference that the sites and items them- 
selves be avoided and stay protected and preserved so that the issue of repatriation 
never has to be reached. The present status of the law seems to still encourage exca- 
vation and arguably actually forecloses certain options for the affiliated tribes con- 
cerning final disposition of the items. For example, the sections are written to as- 
sume that items uncovered will be excavated and removed from the place from 
which they were found. Pechanga takes great steps in always seeking to preserve 
in place human remains and sacred items in addition to other cultural resources. 
Unless the law requires avoidance as the preferred alternative, we fear the contin- 
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ued destruction of our cultural resources will result. We believe that NAGPRA in- 
tended to right the wrongs of the past while also avoiding additional wrongs in the 
future. Protecting these resources in situ is the best way to achieve that morally 
correct goal. 

As stated above, many of these individual items and sites are not covered under 
other federal (or state) laws so they are left with no protection or tribal input as 
to their disposition. We respectfully suggest that NAGPRA be expanded to provide 
deserving protections for sites subject to intentional excavation and inadvertent dis- 
covery on federal lands, which would include mandatory government-to-government 
consultation with encouraged outcomes, a preference for preservation and avoidance 
of cultural and sacred sites, and the deference to tribes to determine the significance 
and ultimate disposition of the sites and resources. 

Solution: Defining Consultation 

The issue of proper consultation is not a new concern expressed by tribal people 
vis-a-vis NAGPRA. In fact, speakers raised certain consultation issues during the 
2009 House hearings on NAGPRA. The issue with proper consultation arises in 
many contexts under NAGPRA, including those situations identified above and 
below. 

While we will not endeavor to provide an exact definition of consultation here, in 
our experience, certain key points regarding consultation should be included in such 
a definition. For example, in 2004, California adopted a definition of consultation 
under a traditional cultural places protection law (generally known as SB 18): Con- 
sultation “means the meaningful and timely process of seeking, discussing and con- 
sidering carefully the views of others, in a manner that is cognizant of all parties’ 
cultural values and, where feasible, seeking agreement. Consultation between gov- 
ernment agencies and Native American tribes shall be conducted in a way that is 
mutually respectful of each party’s soverei^ty. Consultation shall also recognize the 
tribes’ potential needs for confidentiality with respect to places that have traditional 
tribal cultural significance.” While not perfect, there are several key components to 
this definition that we believe provide guidance for both federal agencies and insti- 
tutions subject to NAGPRA. 

The Pechanga Tribe urges the Committee to consider creating a definition of “con- 
sultation” with input from both tribal governments and federal agencies. We are 
confident that this will ensure strong guidance for both parties and in turn, will 
serve to more effectively and efficiently meet the intent and requirements of 
NAGPRA. 

Further, another component to this solution is developing consultation protocols 
and best practices that will assist federal agencies in meeting their consultation du- 
ties. While some agencies may have developed their own internal protocols, having 
a standard to meet will ensure that consultation is effective across the board and 
vary less from agency to agency. To borrow again from state law, the Governor’s 
Office in California has developed consultation guidelines for local agencies to prop- 
erly consult under SB 18 (noted above) and have made these readily available 
through training sessions and posting them on the state website. We are sure there 
are other workable examples available as well, but this is one potential resource the 
Committee could consider in advancing consultation protocols. 

Example: Sacred to the Tribe, But Not NAGPRA 

In addition to the above situation, it has been our experience with permitted 
projects on federal lands outside our reservation that the scope of items covered 
under the intentional excavation and inadvertent discoveries sections of NAGPRA 
is too narrow. Further, the definitions under NAGPRA are too constrained as they 
fail to account for some items that are sacred to tribes, yet do not meet the strin- 
gent, narrow definition in the law. 

Shortly after NAGPRA was enacted, the Pechanga Tribe was involved in a res- 
ervoir project where a local water district was the lead agency and the project sub- 
ject to NAGPRA. Although this area was known and accepted to be an area where 
tribal cultural sites and resources existed, not all of the areas were designated as 
significant sites or historic properties under the applicable laws. As such, many of 
the cultural items were not preserved and were instead excavated and removed 
from the property. When the Tribe attempted to repatriate the items, the water dis- 
trict refused to convey all the items to the Tribe, even though the items were all 
culturally related to one another. The district ultimately only turned over the items 
that it alone determined met the definitions set forth in the NAGPRA. 

This poses several concerns for the Tribe. First, the definition and process leaves 
the determination of what falls under NAGPRA to agencies and employees who are 
not tribal members, who often do not have expertise in cultural resources issues and 
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who do not, and cannot, know the meaning, importance and sacred nature of such 
items to the tribes. NAGPRA certainly attempted to incorporate tribes in many 
ways; however, the real world experience of tribes under NAGPRA demonstrates 
that these measures can fall short of their mark. Tribal interpretation of their re- 
sources must be given deference over non-tribal interpretation. 

Second, the definition of “Sacred objects” requires that these items have signifi- 
cance or function in the continued observance or renewal of such ceremony (25 USC 
§3001, Section 2(3)(C)). This threshold can be difficult to meet in California as the 
tribes in our state suffered some of the greatest genocidal efforts in North America 
at the hands of the federal and state governments and private citizens, which is fur- 
ther evidenced by the vast number of unrecognized tribes in the state. It is well doc- 
umented that tribes were forbidden by laws, institutions and the larger community 
from practicing their religion or speaking their language for a significant length of 
time. As such, tribes are only in recent years in a position to revitalize their cultural 
practices and language, but sadly, many practices have been lost. This fact does not 
take away the significance and sacredness of items to the Tribe, however. 

One example of items the Tribe knows to be housed in a curatorial facility that 
we consider “ceremonial” or culturally significant, yet which is not used today is 
known as fire rock. This rock is gathered from one specific location on the MCBCP 
property known as Tootakut (TOWT-ah-coot) which translates from Luiseno into 
English as “rock fire.” The resource is only derived from this single location and is 
unique because of its glowing quality. Although not everything is known at this time 
about this resource, what we do know through a combination of anthropological in- 
formation as well as our place-name information is that it was important to the an- 
cestors and utilized in a ceremonial nature. Because of its importance to the Tribe, 
we should be able to repatriate these items; however we are precluded from doing 
so because of the too narrow interpretation of “Sacred object” under NAGPRA. 

A further concern of the Tribe is that there are a number of cultural items that 
are never afforded the opportunity to be repatriated because they do not fall within 
any of the five categories under the NAGPRA. Examples of such resources would 
be those items used on a day to day basis by our ancestors or items that may not 
have a presently known religious, sacred or ceremonial importance. However, it is 
the belief of the Pechanga People that they were once the cultural property of tribes 
and tribal individuals and thus, the tribes should be afforded the ability to repa- 
triate these items and/or have a more prominent role in the determination of their 
ultimate disposition. 

Further, because these items assist the Tribe in furthering its history and culture, 
we believe they are vital components to our People and deserve the same respect 
as those items which carry known religious and ceremonial significance. Addition- 
ally, this example demonstrates how what is “sacred” to one tribe varies and thus, 
it is possible there are over 560 tribal world views as to what is culturally important 
and which should be returned to tribes. As the law exists now, these items are left 
in both legal and spiritual limbo, which is neither the culturally or ethically appro- 
priate result. 

Solution: Broadening the Definitions 

As this example demonstrates, there are several issues with the implementation 
of NAGPRA and how its definitions can be interpreted to prevent repatriation of 
certain items that we believe should be returned to tribes. One potential amend- 
ment we suggest is to provide guidance on how to determine what is “sacred,” which 
for the reasons expressed above must include tribal input. 

A second revision would include changes to the definition of “Sacred objects” to 
account for the historical atrocities and trauma suffered by the Nation’s Indian Peo- 
ples, which has resulted in a disconnection between traditional uses and contem- 
porary tribal peoples. We suggest revising the definition of sacred objects to include 
such objects that while may not be used in the present day for whatever reason can 
still be returned to the Tribes and treated properly. We encourage the Committee 
to work with tribal governments to expand this definition in a way that would ac- 
commodate this situation. 

Finally, we suggest that the definition of “cultural items” be expanded to include 
cultural resources that are not covered by other definitions in NAGPRA. As we note 
above, it is the Pechanga Tribe’s belief that items not currently covered by the law 
may still be important to the Tribe. These resources were the cultural property of 
their ancestors. The Tribe is able to learn more and revitalize components of their 
history and culture that have been diminished or lost because of historical pressures 
and circumstances through the return and study of these items. In fact, the re- 
sources expended by the Tribe in cultural resource protection efforts have directly 
benefited the Tribe in numerous ways: We have been able to expand our knowledge 
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of Luiseno language, history and cultural practices directly through the study and 
use of these objects and we continue to benefit by virtue of our efforts at ethno- 
graphic and other research. To deny the return of these items because they do not 
fit under a narrow interpretation of a definition contained in NAGPRA denies the 
tribes the right to protect and further their histories and cultural practices. 

b. Avoiding Repatriation 

Unfortunately, there is a clear example in California that highlights a plethora 
of issues with the implementation of NAGPRA. The problems confronting California 
Tribes implicates concerns for other tribes, including Pechanga, as the pressures for 
denying repatriation by large universities (and museums) are growing and we fear 
could be used for denial of future claims. In this example, there are issues with how 
the term “culturally affiliated” is being interpreted; how “culturally unidentifiable” 
is being used to avoid return of remains and cultural items; how science is valued 
more than tribal knowledge by faculty reviewers; how the make-up of state and 
campus NAGPRA review committees works to deny rightful repatriation claims by 
tribes; the lack of accountability for the often deplorable treatment of ancestral re- 
mains and associated cultural items by museums and institutions; and the absence 
of standard practices regarding such treatment and chain of custody issues. 

Example: The Case of the La Jolla Ancestors 

The repatriation of the ancestral human remains dug up from the University of 
California, San Diego (UCSD) campus in the mid-1970s in an archaeological exca- 
vation is an ongoing concern being actively pursued by the Kumeyaay Nation of San 
Diego County, California. Pechanga supports those efforts. The handling and treat- 
ment of those remains by archaeologists, scientists, museums and the University of 
California across 40 years, demonstrates many of the problems with how NAGPRA 
is being implemented today. Meanwhile, the University of California system con- 
tinues to hold the remains and grave goods of many tribal ancestors, including those 
of the Luiseno People. This must change. 

In brief summary, the Kumeyaay made a claim for these ancestors many years 
ago: first by the Viejas Band of the Kumeyaay Nation around 1996 and then subse- 
quently by the Kumeyaay Cultural Repatriation Committee (KCRC) around 2006. 
The mission of the KCRC is to protect and preserve ancestral remains, sacred lands, 
sacred objects and funerary objects under NAGPRA for today and future genera- 
tions. KCRC is unique in that it is comprised of 12 Kumeyaay tribes of San Diego 
County: Barona, Campo, Cuyapaipe, Inja-Cosmit, Jamul, La Posta, Manzanita, 
Mesa Grande, San Pasqual, Santa Ysabel, Sycuan, and Viejas, all working together 
cooperatively to achieve their goal of repatriation. 

Initially, UCSD denied they even had collections that may be subject to NAGPRA. 
Finally, in or around 2006, the campus realized that it did in fact have possession 
of collections subject to NAGPRA, although it was not necessarily clear where they 
were located, due to the remains’ undocumented chain of custody. The journey of 
those remains from their final resting place to labs, museums and the Smithsonian, 
then back across the country to California — some in a Staples box, others in a 
Chicken Breast strip fritters box, clearly having not been properly curated, with 
some shellacked, others falling out of their un-bagged wrappings, others with fresh 
breaks and glued pieces — demonstrated a failure to handle these human beings and 
their belongings in a culturally appropriate manner, and which was unacceptable 
and disgraceful. 

Following the most recent claim by KCRC, UCSD convened a campus NAGPRA 
Working Group around 2007, not having appointed one before. As a result of this 
unfamiliarity and no guidelines to fall back upon, ultimately this Working Group, 
which exists today with the same composition, lacked balance: The Committee Chair 
is married to the scientist who originally dug up the graves and another scientist 
who participated in the original dig also sits on the Committee. No Committee mem- 
bers have specialized expertise in the burial or other cultural practices of the 
Kumeyaay; nor are there any tribal representatives, despite that request having 
been made by the Kumeyaay. 

Not surprisingly, that Working Group, stacked against repatriation of these an- 
cestors from the start, issued a majority report in which they found that cultural 
affiliation could not be established, essentially because the remains, dating to ap- 
proximately 9,500 years old, were “too old” to establish such affiliation in their view. 
However, as the Group’s minority report pointed out, this finding ignored the many 
lines of evidence that did support a finding of cultural affiliation, which evidence 
was accepted by a different UC campus in 2001 regarding other Kumeyaay claims 
from the same general area. 
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Unfortunately, the UC system is set up such that campus recommendations flow 
to a system-wide NAGPRA Committee comprised of one appointee from each of the 
campuses with collections subject to the law. It should be noted that two Native 
Americans may be appointed to this committee by the UC Office of the President 
from nominations made by campuses. When the La Jolla remains were considered 
by this system-wide committee in 2011 for repatriation under the new CUI rule, one 
tribal member was from a non-federally recognized California tribe and the other 
from a federally-recognized tribe outside of California. Again, missing was the direct 
world-view and strong political voice of knowledgeable, federally-recognized Cali- 
fornia, tribes. This begs the question of why the committee did not seek to include 
members of federally recognized tribes in California and further, whether they made 
any attempt to do so. 

While the recommendations from this Committee were split, the notes from that 
meeting show that scientists, both within and external to the committee, were try- 
ing to put up new obstacles to the repatriation of these ancestors. These individuals 
were changing their arguments from “they are too old” to be Kumeyaay to “they are 
too old to be Native American.” However, by its own actions, UCSD has treated the 
human remains as Native American: UCSD submitted the human remains in its 
NAGPRA inventory in 2008, submitted that inventory to the UCSD NAGPRA Work- 
ing Group, had several interactions with the NAGPRA Designated Federal Officer 
and met with the Kumeyaay, all demonstrating that UCSD continued to treat the 
remains as Native American. We understand no new evidence to the contrary was 
provided to the committee. 

It should also be noted that the UCSD property where the remains were exca- 
vated was designated a sanctified cemetery by the state Native American Heritage 
Commission in 2008 and listed on the National Register of Historic Places under 
Criterion D (archaeology) in 2008 and Criterion A (tribal values) in 2009. Moreover, 
subsequent research performed on the remains by a qualified researcher of native 
descent published in 2010, found evidence in the female ancestor of a tooth with 
prominent shoveling, a physical trait still present in modern day Native American 
populations. Further, KCRC has been recognized as the Most Likely Descendant 
under California state law to repatriate more recent bone found at the same UCSD 
site. The system-wide committee’s meeting notes do not indicate that it considered 
any of that information when debating whether the remains should be repatriated. 
Unfortunately, this situation raises more questions than answers. How much more 
demonstration of cultural linkage can a tribe provide? What is a reasonable effort 
to make a tribe demonstrate its cultural affiliation? How do we balance the “require- 
ments” of science and the view of tribal peoples to come to a fair and just result? 
We hope that going forward, this Committee can assist us with finding clear and 
workable answers to these and many other questions raised by our testimony. 

Other arguments from scientists on the system-wide committee were that tribes 
from outside the Kumeyaay aboriginal territory may want to claim these so-called 
CUI remains. This argument was advanced even though the Kumeyaay territory 
was recognized by the State of California in 2002 via Assembly Joint Resolution 60, 
which proclaimed the territory stretched from the Pacific Ocean into the desert and 
down into Baja California, including the property at issue, and even though no other 
tribe has stepped forward over all these years to make such a claim. Why was there 
so much focus by elements of the committee on cultural affiliation when the remains 
were being considered for repatriation under the CUI rule? Again, this example 
raises concerns with NAGPRA itself and the new CUI rule as well. 

Just in the last month, the UC Office of the President, upon review of the system- 
wide committee’s decision, appropriately deferred to the campus’ determination re- 
garding the remains’ Native American origin and authorized UCSD to continue to 
proceed under NAGPRA. If the campus elects to continue to follow NAGPRA, the 
UC President further listed certain “directions” and “recommendations” for how 
UCSD should accomplish this. 

The first item is for some “expert” to reanalyze whether the items found in the 
dig and listed on the draft inventory are really funerary objects (the Kumeyaay have 
consistently said they are). This perhaps illustrates the concern the Native Amer- 
ican Rights Fund and others have expressed to the NPS during review of the CUI 
rule regarding the section that potentially allows for the the separation of grave 
goods from human remains. 

The UC President’s second recommendation is for the campus to revise its 
NAGPRA notice of inventory completion to acknowledge that given the old age of 
these remains, there is some division among “experts” on whether they meet the 
legal definition of Native American. That this would even be proposed in handling 
the repatriation under the CUI rule indicates the need for a technical fix to the 
NAGPRA definition of “Native American” so that tribes can be assured that sci- 
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entists will not try and get a “second bite” at blocking repatriation — first denying 
cultural affiliation, then denying their “Indian-ness” at all — presumably so that 
these ancestors can continue to be treated as scientific property against the express 
legislative intent of NAGPRA and the expressed desires of tribal communities. 

The third and fourth recommendations by the UC President appear linked: if 
UCSD elects to consult more broadly with tribes outside of the aboriginal territory 
of the Kumeyaay, as suggested by scientists on the system-wide committee, AND 
if additional tribes are determined aboriginal to the La Jolla area, then UCSD 
would need to revise its inventory and provide additional notices. If there are no 
competing claims, then the campus would be authorized to dispose of them to the 
Kumeyaay. This recommendation, stemming from elements of the state-wide Work- 
ing Group, to essentially re-open consultation seems to be from the old-school play- 
book of trying to divide Indians in the hope that they may fight amongst themselves 
and therefore make no progress either as individual tribes or collectively. Again, 
this is the same theme we see in our earlier and later examples with permitted 
projects and consultation wherein too much process aimed at putting the burden on 
tribes thwarts the spirit and intent of the NAGPRA. 

Meanwhile, it appears that the UC scientists, still unhappy about the original 
NAGPRA statute and its preponderance of the evidence standard, and perhaps even 
unhappier regarding the CUI rule, are taking their concerns to the media in a man- 
ner most offensive to tribal peoples: labeling tribal claimants as “lobb 3 dsts,” calling 
their religious beliefs “myths” and going as far as to say that in trying to repatriate 
these ancestors, “the University of California favors the ideology of a local American 
Indian group over the legitimacy of science.” They attack UC administrators who 
appear to be making legitimate efforts to finally repatriate the remains and grave 
goods under the new rule, including one administrator who was recently awarded 
the National Medal of Science by President Obama, in prominent publications such 
as Science. They essentially assert that the only legitimate way to place a claim 
under NAGPRA is by biological evidence, meaning, submitting the ancestor and the 
claimant to DNA analysis, what to them appears to be the only form of acceptable 
proof, of “scientific certainty” — a standard that was expressly rejected in the promul- 
gation NAGPRA. Efforts to avoid repatriation have gotten out of control in Cali- 
fornia and we urge the Committee to help ensure that such efforts stop. 

The degree of resistance to repatriation in some parts of the UC system is high, 
as demonstrated by the vocal opposition by certain faculty, many of whom have doc- 
umented personal and professional conflicts of interest, but this only proves what 
tribes already knew: the need for a strong NAGPRA continues to be great. The need 
to make technical revisions to NAGPRA at its twenty year anniversary, to ensure 
that its original intent is being implemented in the field, also appears necessary. 

Solutions: Clarifications, Revisions and Adopting New Provisions 
To fix the issues outlined in the testimony and examples above, we respectfully 
recommend your Committee discuss the following improvements to NAGPRA and its 
implementation: 

Clarifying “Native American” under NAGPRA: Making a technical amendment 
to the definition of “Native American” in NAGPRA, such as the “or was” fix 
(“’’Native American” means of, or relating to, a tribe, people, or culture, that is 
or was indigenous to any geographic area that is now located within the bound- 
aries of the United States”) so that the letter of the law and spirit of NAGPRA 
regarding cultural affiliation can be more fully achieved. 

Amend Culturally Unidentifiable Rule: Revision of section 10.11(c)(4) of the 
2010 NAGPRA CUI final rule that may allow for the separation of burial goods 
from human remains thereby allowing the holding repositories to keep these ob- 
jects as their property. To allow these items to be separated from the ancestral 
remains is a spiritual violation of the highest order and should not be allowed. 
Adopting Best Practices for Review Committees: The review of best practices for 
the population and operation of state and institutional NAGPRA review com- 
mittees: If such formal committees are warranted, mandate parity and accom- 
modation of the world view of knowledgeable tribal people, and meaningful pen- 
alties, such as the retraction of federal funding if the institutions are out of 
compliance. It is likely these committees are going to be in the spotlight more 
and more given the new CUI rule and that little guidance currently exists. This 
oversight hearing is an excellent opportunity to begin considering how we can 
strengthen NAGPRA and revise the CUI rule as needed. 

In addition, mandatory inclusion of Native Americans on these review commit- 
tees should be explored. Preferably, these should include a tribal person from 
a tribe located in the region of the claimant tribe when possible. This will en- 
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sure that the tribal world view is given parity with that of the scientific per- 
spective. We urge the Committee to consider adopting such requirements as 
part of the best practices for these review committees. 

Protection of Tribal Sacred Places: As has been discussed so often, we encourage 
the Committee to consider the possibility of Congress creating a cause of action 
to protect tribal sacred places, many of those which include items and places 
of cultural patrimony (such as Origin Areas), burials, grave goods and ceremo- 
nial items. Unless tribes can sustain lawsuits, it is unlikely that they can 
achieve a truly meaningful seat at federal, state and local negotiation tables. 
Moreover, if tribes are unable to save sites in the field, it only furthers the cycle 
of wrongs leading to laws like NAGPRA and creates additional repatriation 
issues, as discussed above. 

Adopting Treatment Standards and Accountability Provisions: This example, 
and the others we touched on above, demonstrates the often deplorable condi- 
tions in which our tribal ancestors are kept by some Universities and curatorial 
facilities. Our ancestors deserve to be treated respectfully and with dignity until 
they are returned to their rightful tribal groups and laid to final rest once 
again. In addition to the best practice standards identified for the review com- 
mittees, we urge the Committee to also consider adopting standards for the 
treatment of remains and cultural items still in the possession of these institu- 
tions, in consultation with tribes and other affected parties. 

c. Cultural Patrimony 

Objects of cultural patrimony, which NAGPRA defines as objects that have “ongo- 
ing historical, traditional, or cultural importance central to” tribal groups is another 
area of the law which we urge the Committee to review. As the example below dem- 
onstrates, what should be considered cultural patrimony is changing as technology 
advances. 

Example: The Collision of Law and Intellectual Property 

Recently the Pechanga Tribe became aware that Luiseho traditional tribal songs 
held in a collection at the National Anthropology Archives Holding (“NAA”), an arm 
of the Smithsonian, were going to be digitized and made available to the public in 
this format. These songs were originally recorded as part of a project organized by 
the American Bureau of Ethnology wherein a federal government agency employed 
various anthropologists and ethnologists, including John P. Harrington (which fo- 
cused on southern California) to document and record aspects of tribal culture 
throughout the United States. Pechanga did not learn of this action to digitize its 
ceremonial songs through an official communication by the federal institution. While 
the Tribe appreciates the transition and updating of certain data to current techno- 
logical preferences, digitizing these songs without proper processes in place regard- 
ing the confidentiality and use of the songs violates the sanctity of tribal cultural 
property. 

Eventually, Pechanga was asked regarding our preferences for the treatment of 
these important resources by the NAA, but only because the Tribe proactively sent 
in written correspondence regarding our concerns. It was conveyed to the NAA that 
the Tribe’s position is that none of the songs should be digitized or distributed to 
the public because they concerned death and burial, but in particular there were 
three (3) songs that were highly private in nature because they concerned very sa- 
cred practices. Ultimately, the NAA decided to go ahead and digitize all of the songs 
into an MP3 format except those three (3) that we identified as being particularly 
sensitive — a result the Tribe considers to fall short of culturally appropriate treat- 
ment for these items of Cultural Patrimony. 

This is not a situation that is or will be unique to Pechanga. The project con- 
ducted by the American Bureau of Ethnology focused on tribes in various areas of 
North America and there are recordings concerning the culture of various tribes 
throughout the country in the holdings and presently available on the website data- 
base or through a public records request. It is our understanding that many tribal 
songs are available in a digital MP3 format, which can either be readily downloaded 
from a website or which can be sent to a requesting party for a fee. To our knowl- 
edge all of these actions were taken without appropriate consultation with the tribes 
to which this cultural property belongs. 

Solution: Contemporizing the Law 

This situation exemplifies the necessity to clarify the current law with regard to 
“Items of Cultural Patrimony” as defined in NAGPRA to include not only physical 
objects, but also intellectual property like that described above. This is a critical 
point, as it often is the case that it is the song, belief or use of the item itself, and 
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not necessarily its tangibility, that makes the object sacred. In addition, in the case 
of the Pechanga example, it seems as though these songs may not only be Items 
of Cultural Patrimony, but also Associated Funerary Objects. Thorough government- 
to-government consultation concerning the nature of such intellectual property and 
repatriation of such items should be required under NAGPRA. When these songs 
were recorded hy professional such as Harrington it was never the intent of the in- 
formants that they would be widely distributed for unknown uses. Many of these 
pieces of cultural property were held in private collections and only inadvertently 
were transferred to these public federal institutions subjecting them to categoriza- 
tion as public property. This is another serious gap in the law concerning tribal au- 
thority over their cultural properties and must he remedied as technology is quickly 
changing and these private and very culturally sensitive items are now more at risk 
of abuse and confidentiality violations. 

d. Complaint Process and Resources Issues 

While the Pechanga Tribe has not itself faced issues with the complaint process 
and how it is implemented, we are aware that there are simply too few resources 
to adequately address complaints coming before the National Review Committee. 
This is particularly daunting when we consider the kinds of cases that the Com- 
mittee may be reviewing. Using the La Jolla example above under item (b), it is 
clear that these cases are very complex, with large amounts of documentation and 
varying forms of evidence. We understand that there is only one person to review 
all complaints regarding NAGPRA violations and that there is currently a backlog 
of such complaints. We respectfully suggest that the Committee seek information on 
how many complaints are outstanding, the length of time it takes to review and as- 
sess complaints and determine how many more resources (financial and personnel) 
are needed to ensure complaints are adequately reviewed and timely resolved. 

An additional concern is that the Review Committee only hears disputes at its 
quarterly meetings, which means that tribes have to wait months to have their mat- 
ters addressed. In particularly complex cases, this could span over several meetings 
to ensure that tribes are able to present the Review Committee with all the avail- 
able evidence. This further stalls the repatriation process and prevents our tribal 
ancestors and their belongings from appropriate and respectful treatment. 

In addition to assessing the state of the complaint process and the needs of the 
staff in resolving timely complaints involving compliance under NAGPRA, we fur- 
ther suggest that the Committee consider reviewing the National Review Commit- 
tee’s needs. The information gathered will enable the Committee to have a solid un- 
derstanding of the current needs and concerns not only of the tribes, but also of the 
Review Committee and associated staff. 

As all of the examples we provide herein demonstrate, working together to accom- 
plish the goals of NAGPRA is an essential component to successful repatriation, 
treatment and consultation. The first step in this process is determining the needs 
of all parties and we believe the assessments suggested here will be a great stepping 
stone to bring us closer to achieving the policy goals of the law. 

e. Regional and Local Museum Compliance 

Much of the focus on NAGPRA has involved compliance and repatriation issues 
with larger museums and educational facilities. Yet, there is another set of muse- 
ums, and potentially smaller educational facilities that are subject to NAGPRA yet 
have little or no funding to complete inventories and/or repatriate items to the cul- 
turally affiliated tribe. To compound this problem further, these smaller institutions 
are simply so understaffed and underfunded that they do not even have the re- 
sources to apply for grants to administer NAGPRA. As such, tribes are unaware 
(and in many cases, the facility itself may not even be aware) of what is in the col- 
lections of smaller museums that may be subject to NAGPRA’s repatriation provi- 
sions. 

In our experience, this means that our ancestors and their belongings are still sit- 
ting, forgotten, in boxes, on shelves and are subject to continued disrespect and ill 
treatment. The end result is that either these items will never be returned to their 
proper place or tribes themselves must expend significant resources to discover 
these collections, often catalogue and inventory them themselves and at their own 
expense and initiate the return of these items to a place of final rest and respect. 
Below is an example the Pechanga Tribe experienced recently and would like to 
share with the Committee to illustrate this real and largely invisible problem. 

Example: The “Lost” Collections 

In February and March of 2008, staff from the Pechanga Cultural Resources De- 
partment visited a local county museum to view the “Temeku” collection that was 
excavated in the early 1950s. This collection relates to one of the most significant 
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cultural places of our Tribe, a village area on the National Register of Historic 
Places since 1973, and a part of the Luiseno Ancestral Origin Landscape. Staff con- 
firmed that this particular museum did receive some federal grant money and as 
such, was subject to the provisions of NAGPRA. Sadly, our staff discovered that the 
collection had never been catalogued since the excavation, some nearly 60 years 
later. 

At the time our staff visited the museum, the collection was stored in 16 archival 
boxes that were packed solid to the brim. In addition, there were also some larger 
loose pieces that were stacked haphazardly on some shelves. When our staff began 
looking through the archival boxes, they found that the contents of all of the bags 
excavated from the unit levels had never been separated into their appropriate as- 
semblages, i.e., lithics, pottery, and bone. Pechanga staff identified several pieces of 
what very likely appeared to be cremated human bones, that were mixed with 
lithics and other materials. Our staff completed a preliminary catalog at that time, 
which consisted of 1,122 bags of single and mixed artifacts. 

In February of 2010, tribal staff returned to the museum in order to do a com- 
prehensive inventory and to separate the unit/level bags into their proper assem- 
blages. This was completed in June 2010 with the help of four interns from a local 
college. It is important to note that the Tribe, at its own expense and utilizing its 
own over-extended resources assisted the museum in this regard even though this 
responsibility mandated by federal law falls on the museum. When the inventory 
was completed, there were a total of 6,644 artifact bags containing either single arti- 
facts or multiple artifacts of the same assemblages from the same unit/level. 

The curator of the museum’s anthropology department was grateful to have the 
Tribe complete the inventory and sorting of the artifacts as they have always lacked 
the staff and funding to complete those tasks, even though required by NAGPRA. 
Further, because the staff had not been able to complete an inventory, they were 
unaware that they had human remains in the collection. 

We further discovered that this particular museum has nearly 150 collections 
from Luiseno sites in Riverside County that have never been catalogued. Over the 
next few years, the Tribe intends to work on inventorying and cataloguing these col- 
lections as well. Unfortunately, most of these collections are located in an offsite 
warehouse without any kind of climate control, which further endangers the human 
remains and cultural items in the possession of the museum. 

This is only one example, and the Tribe has grievous concerns that many more 
situations like this exist across the Nation. This threatens both the policy and intent 
of NAGPRA as small institutions do not even have the resources to apply for federal 
monies to complete inventories under NAGPRA. Which in turn results in either the 
remains of our ancestors and their belongings sitting in boxes, on shelves, in rooms 
lacking proper climate control continues the disrespectful treatment of these human 
beings. Testimony given before the House in 2009 by Brenda Shemayme Edwards, 
Chairwoman of the Caddo Nation of Oklahoma, reminded us all that these are not 
objects. These are people, human beings, deserving of respect and dignity. Sadly, 
under the current federal scheme, many of our ancestors are invisible and may 
never be returned home for proper treatment and back to a final resting place, 
which all of us deserve as a fundamental human right. 

Solution: Increased Funding and Access to Funding 

While NAGPRA does provide funding for museums to complete inventories of 
their collections, the above example demonstrates how difficult it can be for small, 
underfunded museums to actually comply with the law. The first step to addressing 
this problem (which the Tribe suspects is a prevalent one) is to identify those muse- 
ums who fall under NAGPRA and who have not completed inventories. Certainly, 
if an institution received federal funds there should be a record of that and these 
facilities can be identified through auditing those records. 

Once smaller institutions are identified, additional technical assistance should be 
provided so that staff can submit grant requests. This will assist these facilities in 
retaining additional staff to catalog and inventory collections that presently sit un- 
known, in boxes and sometimes under terrible conditions and can then ultimately 
be returned to their people and a final place of rest. Without additional funding, 
these ancestors and cultural items will remain lost, or as the case with Pechanga, 
tribes will have to expend their own limited resources to fulfill the duties of the in- 
stitution and remedy a problem that is not of our creation. We do not believe either 
result comports with the spirit, intent and policy of NAGPRA. 

f. Unrecognized Tribes and NAGPRA 

Federal laws such as NAGPRA that offer protections to the Nation’s Indian Tribes 
do so because of the unique government to government relationship that exists be- 
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tween Tribes and the federal government. Pechanga intimately understands the 
plight of the many unrecognized tribes across the United States, especially because 
of the historical situation in California described earlier in this testimony. Unfortu- 
nately, the Tribe has at times found itself in the uncomfortable position of being 
placed in the middle of the distinctive challenges in which non-federally recognized 
tribes find themselves with respect to NAGPRA. 

We understand that the National NAGPRA Review Committee has determined 
that in some instances, the involvement of unrecognized tribes may provide addi- 
tional information not otherwise available to the Committee. Further, the Com- 
mittee has determined that in some situations, repatriation of human remains and 
cultural items may be effected to such tribes. In fact, unrecognized tribes are occa- 
sionally listed on the Federal Register notice for the completion of an inventory and 
may submit claims for repatriation of items. Additionally, we have encountered fed- 
eral agencies inviting unrecognized tribes to participate in consultation on projects 
and instances were inadvertent finds of human remains have occurred. While alone 
not problematic, the inclusion of such groups poses unique challenges to the recog- 
nized tribes that are rarely discussed. 

With respect to repatriation, we have not yet faced a situation where the Tribe 
sought the return of human remains and cultural items and were confronted with 
a competing claim by an unrecognized tribe. However, we see that this could be an 
obstacle, particularly in California where there are over 50 unrecognized tribes. It 
is unclear how the National NAGPRA Review Committee would handle a situation 
where there were such competing claims because their discretion to involve unrecog- 
nized tribes is not governed by the statute or its regulations. As such, if the Review 
Committee intends to continue efforts to involve and repatriate to such tribes, there 
needs to be some governing process that would address competing claims from rec- 
ognized tribes. 

Furthermore, Pechanga has been requested on numerous occasions by non-recog- 
nized tribes, institutions and agencies to facilitate or “sponsor” repatriation of collec- 
tions that are either culturally affiliated with a non-recognized tribe or categorized 
as culturally unidentifiable. This puts the Tribe in an awkward position of responsi- 
bility that is unreasonable — spiritually, culturally and politically. Although the 
Tribe has the resources and expertise to assist in this regard — which is why we 
have been called upon to do so — the Tribe cannot validate or take a position on the 
cultural affiliation or existence of a non-recognized tribe. These sorts of requests and 
situations have vast implications beyond the repatriation effort at hand and can be 
used for purposes other than the protection of human remains and cultural items 
under NAGPRA. 

Although Pechanga does not want to see any cultural resources left orphaned and 
un-repatriated, we are of the position that it was never the intent of this federal 
law to place additional burdens on recognized tribes because of the problem of un- 
recognized tribes created by the Federal Government. We often find ourselves in 
uninvited situations which force us, a federally recognized tribe, to take positions 
with great political repercussions and further potentially causing great divide in our 
tribal communities, both recognized and not. We should not be asked to make deter- 
minations as to the validity or the ability of a non-recognized tribe to handle such 
repatriation or cultural resources management issues, but unfortunately this gap in 
the law has resulted in just that situation. 

One issue the Tribe was recently confronted with involves the inclusion of unrec- 
ognized tribes in consultation processes with federal agencies and their participation 
in monitoring and the treatment of remains and cultural items discovered through 
intentional excavation and inadvertent discoveries. In recent months, it has become 
known to Pechanga that projects on MCBCP have included participation by unrecog- 
nized Tribes, to the exclusion of Pechanga and other federally recognized tribes 
whose ancestral territory encompasses the Base. 

This poses several issues, one being that group consultation is generally not con- 
sidered government-to-government consultation and violates not only NAGPRA, but 
other federal laws such as the National Historic Preservation Act. The second issue 
these “group” consultations create is that the information we share is not confiden- 
tial and so the Tribe has to choose whether to offer the information we have in this 
setting, or expend further resources to attend another individual meeting with ap- 
propriate staff. Fortunately, MCBCP has been willing to also meet with Pechanga 
tribal representatives on an individual basis in addition to the group consultation, 
but the Base is nevertheless still conducting the “group” consultations. We note as 
well that in our experience, other state and local agencies conduct similar consulta- 
tions, which raises the same implications. 

Secondly, as you are aware, NAGPRA requires the agency to consult with feder- 
ally recognized tribes who are or may be culturally affiliated to the remains and 
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items. The inclusion of non-recognized tribes during these consultations necessarily 
forces the recognized tribes to work with and validate or invalidate and oppose the 
positions of non-recognized tribal groups. The non-recognized tribes are allowed to 
offer treatment and disposition preferences that may or may not be congruent with 
those of the federally recognized tribes. Again, this situation places federally recog- 
nized tribes in the position of either having to forgo their own treatment preferences 
in favor of those made by non-recognized tribes and/or potentially pitting tribes 
against one another. Neither outcome is fair for the tribes and certainly creates dif- 
ficulties for federal agencies responsible for completing consultation and deter- 
mining the treatment and disposition of remains and cultural items. 

As mentioned above, a further consideration is that, unfortunately, given their 
status as non-recognized tribes, it is unclear whether such tribes have the resources 
and infrastructure in place to repatriate and act as caretaker for these items. This 
is illustrated by the requests from such groups for Pechanga to act as an “umbrella” 
or facilitator for repatriation efforts. 

Further complicating this landscape is that the Pechanga Tribe has been asked 
by federal agencies to “umbrella” or support unrecognized tribes in monitoring ef- 
forts. Unfortunately, the Tribe was asked to do this during a group consultation in 
front of other recognized and unrecognized tribes. This request places the Tribe in 
a very awkward position and because of the Tribe’s sovereign status, we do not be- 
lieve the request should have been made by the agency. Again, while we understand 
that federal agencies wish to include these groups because they may have informa- 
tion, we believe that consultation with federal agencies should be between indi- 
vidual recognized tribes and that agency. This issue points to another reason why 
a definition of consultation and guidelines would be helpful to agencies who find 
themselves in a region where both recognized and non-recognized tribes are located. 

Again, it is unjust for a law that is supposed to be aimed at upholding basic 
human and tribal rights to force tribes into a situation where they are potentially 
pitted against one another and ask them to assume unrequested responsibilities 
which can implicate a tribe’s cultural and political positions. Moreover, recognized 
tribes should not be put in a position of commenting on and/or validating a non- 
recognized tribe’s political situation as a tribal entity. 

Solution: Defining Consultation 

As these issues demonstrate, the Committee should embark on specifically defin- 
ing Indian tribes so that it is clear which tribes can participate and how they will 
participate without forcing tribes to become involved in the political and private 
business of other tribes. Another suggestion to addressing this issue would be to add 
in a definition of “consultation” to NAGPRA and its governing regulations. We re- 
spectfully refer the Committee to the consultation suggestion under item (a), above. 
We believe that adopting a definition of consultation and preparing guidelines or 
protocols will help alleviate concerns regarding proper and meaningful consultation 
between tribal governments and federal agencies and institutions subject to 
NAGPRA. 

III. Implications of the United Nations Deelaration on the Rights of 

Indigenous Peoples on NAGPRA 

In addition to the concerns expressed by the Pechanga Tribe in this testimony, 
we further see that issues arising under NAGPRA implicate the United Nation’s 
Declaration on the Rights of Indigenous Peoples. Because the United States has an- 
nounced its support for the Declaration, and earlier this month this Committee con- 
sidered the domestic implications of the declaration on the rights of indigenous peo- 
ples, this is a timely consideration for the Committee. NAGPRA has always been 
considered human rights legislation and in turn, is certainly legislation which in- 
tended to protect the rights of tribal peoples in the United States with regard to 
the return and treatment of their ancestors and cultural resources. 

Of particular relevancy are Articles 1 1 and 12 of the Declaration. Specifically: 

Article 11: 

1. Indigenous peoples have the right to practise and revitalize their cultural tra- 
ditions and customs. This includes the right to maintain, protect and develop 
the past, present and future manifestations of their cultures, such as archae- 
ological and historical sites, artefacts, designs, ceremonies, technologies and 
visual and performing arts and literature. 

2. States shall provide redress through effective mechanisms, which may in- 
clude restitution, developed in conjunction with indigenous peoples, with re- 
spect to their cultural, intellectual, religious and spiritual property taken 
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without their free, prior and informed consent or in violation of their laws, 
traditions and customs. 

Article 12: 

1. Indigenous peoples have the right to manifest, practise, develop and teach 
their spiritual and religious traditions, customs and ceremonies; the right to 
maintain, protect, and have access in privacy to their religious and cultural 
sites; the right to the use and control of their ceremonial objects; and the right 
to the repatriation of their human remains. 

2. States shall seek to enable the access and/or repatriation of ceremonial ob- 
jects and human remains in their possession through fair, transparent and ef- 
fective mechanisms developed in conjunction with indigenous peoples con- 
cerned. 

These provisions implicate many of the issues raised in our testimony, as well as 
testimony provided by others to the House during the 2009 hearings. In addition 
to the suggestions we have provided on how to begin remedying the gaps and short- 
comings of NAGPRA, we urge the Committee to think about how clarifications, revi- 
sions, amendments and implementing regulations can be drafted to not only address 
concerns raised by tribes, but to also acknowledge these provisions of the Declara- 
tion. In so doing, we believe that the Committee will find a respectful and culturally 
sensitive balance that weighs the interests of all parties that work together on a 
daily basis to affect the policy goals, intent and letter of NAGPRA. 

IV. CONCLUSION 

Chairman and members of this Committee, on behalf of the Pechanga People, we 
extend our appreciation for this opportunity to testify on achieving the policy goals 
of NAGPRA. Respecting and protecting our tribal ancestors, their grave goods and 
final place of rest is so important to all of Indian Country. We support NAGPRA, 
and also support strengthening NAGPRA, so it can better meet the needs of all 
Tribal People. In addition, as the recent GAO report indicates, repatriation efforts 
at the Smithsonian raise many of the same implications and issues presented in our 
testimony regarding NAGPRA. We urge the Committee to also consider fixes for the 
repatriation process under the NMAI Act of 1989. 

In addition to the concerns we have expressed above, the Pechanga Tribe, based 
on its own experience in trying to protect the Luiseno Ancestral Origin Landscape 
from Granite Construction’s proposed Liberty Quarry, and from its conversations 
with so many other Tribal Leaders across California and elsewhere, respectfully 
urges this Committee to hold Oversight Hearings on the protection of Tribal Sacred 
Places at its earliest opportunity. There is much unfinished business and a real 
sense of urgency to preserve what remains of our sacred areas for Our People. 

I am happy to answer any questions whenever the time is appropriate. Thank 
you. 

The Chairman. Thank you, Mr. Macarro. 

Mr. Wright, will you please proceed with your testimony? 

STATEMENT OF HON. MERVIN WRIGHT, JR., VICE CHAIRMAN, 
PYRAMID LAKE PAIUTE TRIBE 

Mr. Wright. Thank you, Mr. Chairman. 

First, I would like to thank the Committee for inviting each of 
us here to testify, all to discuss how NAGPRA ought to be inter- 
preted to protect cultural rights. Second, I will highlight a few 
things gone wrong with implementing NAGPRA. And third, I will 
point out three key issues to correct the problems with imple- 
menting NAGPRA. 

Congress intended actual repatriation as the foundation of the 
law as it recognizes and respects the sanctity of burial practices of 
native societies and people. To evaluate the statute is to take into 
account the values, cultural societies, and to accept the responsi- 
bility to respect our ancestral past. 

NAGPRA is one of the very few Federal laws that affirmatively 
protects native culture, tradition and practices, and is one of only 
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two repatriation laws that respects our traditional practices gov- 
erning life passages. 

NAGPRA was intended for equal protection for native peoples 
and to make a place at the decision table for native peoples. Native 
people are human beings with human rights, including the right to 
be buried and to stay buried. NAGPRA recognizes that right. 

Traditional burials or funerals are communal and maintains 
principles to honorable memorialize and respect the lives of individ- 
uals. This is the foundation for sacredness that connects the land 
to native peoples and to our relatives. The ability to connect com- 
mon traditional principles to the philosophical network of a legal 
bureaucracy rests upon officials that can digest the tenets of tribal 
and Federal laws. 

The failure of museums and agencies to comply with NAGPRA 
demonstrates that noncompliance is not a priority of the Federal 
Government. The merits of consultation have not provided mean- 
ingful exchange resulting in mutual decisions for parties to experi- 
ence equal satisfaction. 

This is a disconnected attribute creating the disguise of impos- 
sibility for successful repatriation. The lack of action is present be- 
cause authorities that govern specific responsibility condone non- 
compliance. At one point, the NAGPRA Office was going to promul- 
gate a rule that all culturally unidentified human remains were the 
property of the holding repositories. Although the NAGPRA law 
has a place for oral traditions, the bureaucracy has convoluted the 
procedures to involve so much unsupported hypothesis that the 
term becomes a complicated network of reality in the minds of Fed- 
eral officials. 

Theories are tested by experiment, while traditional insights are 
concluded by experience. No deceased person or no one who was re- 
sponsible for burial rites in the early stages of this Country has 
ever given consent to disturb and desecrate burials with the pur- 
pose of permanent removal. Tribal nations have relied upon oral 
traditions as it is real to acknowledge our existence today. 

The trace steps back in time are supported by the cultural con- 
tinuity since time immemorial. There is a small, but powerful 
group of non-native scientists who are trying to prove that non-na- 
tives were here before native people and our ancestors and lands 
are really theirs. That wrongheaded notion is behind the current 
effort to hold onto what could be their evidence. 

Nature and the exact science of our age is more about the meth- 
od of questioning. What is not known will be phrased in a question 
so eloquent that it will become conclusive. The term culturally un- 
identified is a problematic situation. Unfortunately, the interim 
rule issued on March 15, 2010 fails to accomplish the goal of Na- 
tive American repatriation. 

The traditional burial is inclusive of everything in the funerary 
process, as well as everything in the ground or in caves or on scaf- 
folds at the site. The Department of Interior conducted horse trad- 
ing with the rule. In the end, the tribes could receive the human 
remains, while the museums keep the funerary objects which they 
can sell, trade, or deal away irrespective of the policy goals of repa- 
triation laws. 
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It creates a public policy that grave robbing of objects is accept- 
able. It conflicts with longstanding principles of property law. It 
suggests there is a different right of possession for objects and the 
people that were unearthed together. 

The Native American definition is also troublesome. The defini- 
tional term is interpreted to mean that anything older than 1776 
is not Native American. The policy of NAGPRA for native peoples 
is inclusive for timeframes prior to 1776. Our history becomes pre- 
history and pre-Columbian. 

The technical amendment to the law was proposed in the past 
only to be held up by previous Administrations in three sessions of 
Congress. The Administration has not expressed opposition, but 
has yet to release its position on the technical amendment. It is 
reasonable, logical and rational. I urge the Committee to ask the 
Administration’s view on the technical amendment and to get past 
the stalemate. 

Native peoples are the only peoples in the United States that do 
not have a door to the courthouse to protect our sacred sites. The 
United States must ensure that all people, including native peo- 
ples, are treated equally under its laws and enact a statute cre- 
ating a right of action for Native Americans to protect our sacred 
places. 

The United States is being asked to assist and support American 
citizens seeking equal protection and fair application of its laws. 
We do not understand why we are being denied. Together, we can 
move forward in a right direction if we keep our eyes on the policy 
goals. 

Thank you. 

[The prepared statement of Mr. Wright follows:] 



58 


Prepared Statement of Hon. Mervin Wright, Jr., Vice Chairman, Pyramid 

Lake Paiute Tribe 

"rtaank you Ux hoWing this hasting on Ui8 paiicy gisEs of ths Kative Amertcsn Staves 
Prntpction and Repatriation Art, a Native Americati human rights lavj, and for inviting ma to 
testify. My name is Mervin Wright Jr. and I am the Vice Chairman for the Pyramid Lake Paiute 
TrHje. S have tvorkedwia) sheKAGPSAfa'.v forlSyears, to 2009, 1 was appointed to the is! AGHiA 
Review Committee m my capacity as a trarficionaJ practitioner and cuitural leader. 1 am a 
founding member of the national Working fircup on Native American CuNurally Unidentified 
Human Remains and have served on it for 11 years. 

I am going to discuss three issae.s in my testimony today. First, > want to discuss how 
WAGPRA ought to he imerpratad as e federal aatuts diat affirmatively protects tribal cultural 
rights. Second, I vvant to highlight a few things gone wrong in the implementation of NAGAIIA. 
Third, I wgl point to three key issues which must be addressed, in order to correct the p.^obiems 
that have been documarrted with the impletnantsdon of NAGPRA. 
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I. How to Eualuate the Statute 

The rights protected under the Constitution are those that are considered sacred to 
values and principles for the law of this land. Just as the right to free speech and religious 
freedom are, the same protections must be provided for the Indigenous traditions governing life 
from birth to death and for what is understood as life after death. Congress intended actual 
repatriation as the roundation of the law as it recognises and respects the sanctity of burial 
processes and practices of Native societies and Peoples. The human rights, the civil ri^ts, and 
the Indigenous rights of Native Peoples were evaluated in enacting the law. Our efforts to satisFy 
the intention of repatriation, however, have gone ignored through some procedures 
Implementing, administering and managing the law. 

We welcome this oversight hearing to evaluate the purpose and requirements to 
complete the successful repatriations and to discover that repatriations from many collections 
are becoming more problematic as time passes. To evaluate the statute Is taka into account the 
values and the attributes of cultural societies and to accept the responsibilities to respect the 
ancestral past It Is heped that this hearing will return everyone to the policy framing by 
Congress; the policy was enacted in the best possible way, but it has been derailed. 

NAGPRA provisions must be applied, interpreted, and implemented consistently with the 
federal trust obligation to protect Native communities from dominant authority actions that aim 
to destroy Native cultures. NAGPRA is one of the very few federal laws that affirmatively protects 
Native culture, tradition, and practices, and is one of the only two repatriation laws that respects 
our traditional beliefs and pracHces governing life passages. Native People within the United 
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States are compelled to conform to the written law as created and developed by federal 
solicitors, attorneys, and court judges. However, the Indigenous sovereign status over spiritual 
and cultural responsibilities is not governed by a man-made law; it is rather founded in the 
naturai unwritten iaw of creation, it is our responsibility to connect our ancestraf past to present 
day society and Its institutions of governance. Man-made lavvs are destined to error and become 
adjustable to the satisfaction of political constituencies. 

I=or centuries. Native Peoples' burials have been disturbed, desecrated, and destroyed. 
Since the 1906 Antiquities Act, the federal Government has not adequately acknowledged 
protecting ancestral burials or the sacred lands for which they are located. The passage of the 
NAGPRA was an effort to establish a means and purpose for Tribal societies to recover, 
repatriate, and protea burial items and human remainsof our ancestral past. NAGPRAls a law to 
free Native Peoples from the legalities and reguiatory categories as and of United States 
ardreologlcal resources. It is difficult to Imagine how this law was the result of a compromising 
effort on the part of the sdentific community, and vrhatever it compromised In policy. It has 
undone in dominating the MAGPRA office and regulatory process. The main reason for 
opposition for complete repatriation is because of repatriations that are occurring. N AGPRA was 
intended to provide equal protection for Native Peoples and to make a place at the decision table 
for Native Peoples, More and more, we are not being heard and our voices are being ignored. 

Since 1990, much work was completed to achieve the goal of NAGPRA. However there Is 
so much more work to fully achieve the intent of NAGPRA. Native Peoples have lived here In our 
aboriginal lands for untold generations. To survive onslaughts, we have adapted and adjusted. 
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but we retain our cultural integrity. Cultural existence is evidenced in our origins and in our 
modern life. Our cerernonies and practices invol'nng passages and afterlife arc sacred. Native 
People are human beings with human rights, including the right to be buried and stay buried. 
NAGPRA recognizes that right and is our human rights law. 

Our burial traditions are continued to be practiced today as they were long ago; the only 
difference Is the material world of today. Traditional burials (or funerals) are communal while 
maintaining the principles of honorabie memorialized and respectful practices of individuals. 
Pladng cherished precious persnnal belongings with a person is a practice that reflects upon the 
person’s life and identity. Their items as they are buried with or surrogates for Native People 
belong to and With the deceased in perpetuity. This is the foundation for sacredness that 
oonnectsthclandto Native Peoples and our relatives. 

The respect a society places upon their dead is set In the highest regard of societal 
customs; this is common in ail cultures and societies. The desecration and vandalism In modern 
day cemeteries creates outrage toward those wlio conduct such blasphemous acts. The 
treatment of ancestral burials in the same manner Is no different. The rnere act of a kind 
thought, a kind gesture, and sincere feelings expressed is the prayer blessing over the spirit and 
soul that provides the traveling journey to the afterlife. The same act is applied to the entire 
family and community as they participate in a burial practice (or funeral). To disturb tire dead at 
rest and their treasures and/or surrogates is to interrupt their Journey in their afterlife, and to do 
the deceased and their relatives, their moieties, their community and their tribes and nation's 
inrcparable harm. The ability to connect these common traditional principles to the philosophical 
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network of a legal bureaucracy rests upon officials that can digest the tenants of tribal and 
federal laws. 

II. What is Going Wrong 

The Government Accountability Office issued reports in 2010 and last month. The reports 
are disturbing because they identify what has gone wrong. (1) The GAO documertts the harms 
caused in the past, fvery detail is reprrrted in the GAO report. There are reguiatory 
requirements that prohibit and restrict the successful repatriation of tribal burial colleraions. 
These requirements are restrictive by the nature of their ambiguity and the legal Interpretation of 
such loopholes. Be it constrained financial resources, the lack of staff support, or the lack of 
motivation; to see that so much time pass without adequate response Is unacceptable. (2) The 
failure of museums and agencies to comply with NAGPRA demonstrates the seriousness that 
noncompliance is not a priority of the Federal Government. To engage in consultation, for 
example, is just now finding a policy document that will require meaningful consultation to make 
a decision. 

Tire Department of Interior ntports that it is in total compliance with the consultartion 
requirements for the prtnerpies of government to government responslbilrty. At the heart of the 
repatriation implementation is the matter of control. (3) The merits of consultation have not 
provided a meaningful exchange resulting in mutual decisions for parties to experience 
satisfaction. The prindples of property law and common law are those that have bean made up 
to deal with present day srtuations. The ancestral burial collections are not that which can be 
administered or managed by bureaucratic proceedings. This is a disconnected critical attribute 
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that creates the disguise of impossibility for successful repatriation. The lack of aaion is present 
because the authorities that govern specific responsibility condone noncompliance. The current 
transparency policy and the Government Performance and Reporting Act (GPRA) should bc 
applied for ultimate disclosure of all activities that would demonstrate the federal government's 
ability to assure compliance. 

(4) The term "culturally unidentifiable" is a term that was made up as a place holder In the 
legislation. In fact, it was a compromise forced to be accepted to allow the legislation to move 
forward. The term Is a buzzword that has taken on a new set of circumstances that can be used 
quite loosely; it means whatever the bureaucrat believes it to mean. It Is a term that cannot be 
supported with scientific certainty. In fact, most of the people and things in this category can be 
identified, if only the tribes have the same information the repositories have. At one point, the 
NAGPRA office was going to promulgate a rule that all culturally unidentified human remains 
were the property of the holding repositories. Our working group sounded the alarm in Indian 
Country and we forced the NAGPRA office to set up the information data system which exists 
now, and increasing numbers of the iiuman remains are being identified. However the NAGPRA 
office has declared that the funerary items of tire deceased Native Peoples are the property of 
the holding rcposltorfes, which Is discussed later in this testimony. 

Tradftlnnally, tribal customs and oral teachings take Native origins to time in memorial. 
Although the NAGPRA law has its place for oral traditions, the bureaucracy lias convoluted the 
procedures to Include and involve so much unsupported hypothesis that the term becomes a 
complicated network of reality In the minds of federal ofRclals. 
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No deceased person orcne who was responsible for burial rites by Native communities at 
the beginnine ^vhen the collections of Native burials started In the early stages of this country has 
ever given consent to disturb and desecrate burials vvlth a purpose of permanent removal. There 
is no permission form, no lest vrill and testament or no transfer of title that can be made a part 
of the fornnal legal process. It is just not possible In the customs of Native tradib'ons. 

Tribal nations have relied upon oral traditions: as it is real to acknowledge our existence 
today. The traced steps back In time are supported by the cultural oonlinuity since time 
immemorial. Just as the 9,000 plus years' burial items v/ere removed from Srimes Point in 
Nevada, it was those same Items that are still used today by present day Paiute People. After 
1990, the collection became "culturally unidentifiable." The decision to categorize It was done 
Isolated from any consultation pro cess without permission to affiliate collections to this category. 

Since 1990, burial collections in museums and institutions are frozen and have increased 
Immensely because of this "new category" and there seems to be no effort to control how 
"culturally unidentified" collections will cease. The number of human remains currently stands at 
approximately 125,000, while burial items amount to approximately 875,000. This number has 
increased two and three fold as the process for developing the regulations directing the 
disposition of these items. It should be noted that there is a small hut powerful group of Non- 
Native scientists who are trying to prove that non-Natives were here before Native Peoples and 
our ancestors and lands are really theirs. That wrongheaded notion is behind this current effort 
to hold on to wti at could be their "evidence." 


in, What Should Be Done 
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Issue 1; Instead of trying to agree to the conditional terms of Native Peoples’ customs, 
traditional law, and oral tradition, the Federal Government promulgates regulations that are 
aimed to force the disposition of Native burial collections. Unfortunately the interim rule issued 
on March 15, 2010 fails to accomplish the goal of Native American repatriation. The proposal 
regarding funerary objects is arbitrary, capricious, and Is contrary to the law. It will never 
accomplish a complete and successful repatriation. A traditional burial is inclusive of everything 
In the funerary process, as well as everything in the ground or in caves or on scaffolds at tlie site, 
and NA6PRA recognizes this. Tribes were never included in the development of the rule hutthe 
scientific community was included and tribes are forced to accept the rule. The nepartment of 
Iitterior conducted "horse tradirtg' v.iith the rule; In the end the Tribes could receive the human 
remains while the museums keep the funerary objects, which they can sell or trade or deal away, 
irrespective of the policy goals of repatriation laws, which is to return people and things to their 
cultural context. In the case of surrogates, they are ignoring that ttiess are the very human 
beings In our traditions and In the federal law. In the case of other funerary items, they are 
ignoring the wishes and rights of the deceased and their loved ones, which goes against laws 
governing such matters for all other people. Congress was clear that funerary objects are to be 
repatriated and there is no law that authorizes separation. 

The 2010 rule must be withdrawn, reversed and/or amended in order to clarify that all of 
the cherished items and objects are to be included in any burial collection that puailfics underthe 
rule. To leave it as is allows and promotes disrespectful practices In the name of an honorable 
act. It creates a public policy that grave-robbing of objects Is acceptable; it conflicts with 
longstanding principles of property law; it suggests there Is a different right of possession for 
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objects and the people that were unearthed together; it suggests there is a different right of 
possession based on whether objects are "culturall/ unidentifiable." The sacred law of burials 
cannot separate human remains from the funerary objects and burial items. This is true for all 
peoples and should be so for Native Peoples. The Administration's interpretation differs widely 
from what Congress intended and from N AGPRA's policy goals. 

In NAGPRA, the United States was trying to do tire tiglit thing and make up for a long 
history of grave-robbing and other bad acts. There are those who continue to thwart fJAGPRA's 
policy goal of doing the right thing and twist the law in order to continue bad practices. In the 
Kennewick case In the lo“’ Circuit the definition of Native American was pushed to extremes. In 
order to keep NAGPRA from applying and to necategorlte us as archeological resources. The 
definitional term "that Is" was Interpreted to mean that anything older than 1776 Is not Native 
American. The policy of NAGPRA for Native Peoples is Inclusive for time frames prior to 1776. 
The T rihes have proposed the technical amenilmcntto the Native American definition in NAGPRA 
to Include two words, "or was," after the present day literal interpretation of the two words, 
"that is." 

This situation forces a set of circumstances that places Native histary into a realm of 
becoming absurd, even to the point of calling our history "prehistory" and "pre-Columbian.". Tl»e 
technical amendment to the law was proposed in the past only to be held up by the previous 
Administration in three sessions of Congress. On the eve before the hearing on this technical 
definitiun "fix," Secretary Gail Norton reversed her position of support and objected to the 
amendment. This stalemated the process. At this time, the Administration has not expressed 



67 


opposition, but has V6t to release Its position to support the technical amendment. Congress has 
the remedv to enact the technical amendment as it has been presented over the past ten years. 

Issue 2: This technical fix Is straightforward and it is not understood why the federal 
government would not be supportive to this change. It Is reasonable, logical, and rational. At 
this time, it is a reasonable expectation that the Administration supports this clarification with 
this proposed tecimical fix. It has not moved because the Interior officials say that Congress has 
to ask their views, and the past representatives oF this Committee have said they cannot move 
the amendment because the Administration opposes it 1 urge ttie Committee to ask the 
Administration's wews on the technical amendment and to get past this stalemate. 

issue 3: Wative burials and the funerary process transforms the ground to hallowed 
ground, unlike all other people In America, Native Nations are unable to bring legal court action 
to protect sacred places. The sanctity in burial sites and their locations are situations that 
requires formal acknowledgement tc support the protection of any such burial that may lie in 
certain areas or specific location;. Native Peoples are the only peoples in the United States that 
do not have a door to the courthouse to protect our sacred sites. The United States must ensure 
that all people, including Native Peoples arc treated equally under the United States laws and 
enact a statute creating a right of action for Native Americans to proters our sacred places, too. 

In times where consuhation on sacred sites in line of a construction project may have 
occurred normally forces mitigation for a project to be completed. Tribal objections are only 
considered in the decision to proceed. In instances where a site is identified prior to 
construction, anthropological and archeological theories supersede oral tradition and cutturai 
krtowledge, and Native Peoples' vlev^ and voices are ignored. 

The United States is being asked to assist and sjpport Amerlcatf citizens that are seeking 
equal protection and fair application of its laws. We do not understand why we are being denied. 
Together, we can move in the right direction if we keep our eyes on the policy goals. 

tf you have any questions. I will be happy to address them. Thank you. 

The Chairman. Thank you very much, Mr. Wright, for your testi- 
mony. 

Mr. Isham, will you please proceed with your testimony? 
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STATEMENT OF TED ISHAM, CULTURAL PRESERVATION 

MANAGER/TRIBAL HISTORICAL PRESERVATION OFFICER, 

MUSCOGEE (CREEK) NATION 

Mr. ISHAM. Thank you. 

[Greeting in native language]. I am Ted Isham, Wind Clan of the 
Hillahee Canadian Ceremonial Grounds. I am a citizen of the 
Muscogee Creek Nation and also work for the tribe. As you men- 
tioned, I am the THPO for the tribe. I was a previous curator of 
our tribal museum, the Creek Council House Museum. And I am 
also the language instructor for Oklahoma State University there. 

I bring greetings to you from our leaders [greeting in native lan- 
guage]. And I thank you for this opportunity to discuss repatriation 
and cultural preservation issues. 

[Phrase in native language] I ask at this time that my written 
statement be entered into the record. 

The Chairman. It will be included. 

Mr. Isham. My testimony focuses today on Public Law 101-601, 
the Native American Graves Protection and Repatriation Act, and 
Public Law 101-185, the National Museum of the American Indian 
Act, which includes repatriation provisions for the entire Smithso- 
nian Institutions. 

The Muscogee Creek Nation believes that the Native American 
Graves and Repatriation Act, NAGPRA, was and is designed as a 
Native American human rights law, an effort to right an inherently 
wrong, basic wrong. NAGPRA was enacted in response to accounts 
that spanned many generations. These accounts document a spec- 
trum of actions from harvesting of human remains to disinterments 
and theft of Native American human remains, funerary objects, sa- 
cred objects, and objects of cultural patrimony that belong to a col- 
lective native community that includes families, clans, societies, 
longhouses, ceremonial grounds and other moieties. 

The current reality of repatriation in America is that native na- 
tions carry almost the full burden of proof in making claims of re- 
patriation with Federal agencies and with the Smithsonian Institu- 
tion. This was not the intent of either Federal law. The basic 
premise that surrounds the repatriation process is the concept of 
meaningful consultation. This concept is not being embraced, much 
less practiced in a uniform manner, by Federal agencies, museums 
and educational institutions in the realm of repatriating our Native 
American ancestors and cultural objects. 

This remains a stumbling block to the achievement of the goals 
of NAGPRA. I have two examples of this, and one is with the Ten- 
nessee Valley Authority, which has been mentioned in the GAO re- 
port. They have had a history of lack of tribal consultation and no 
cultural affiliations of some of their collections. As a result, they 
have 8,368 culturally unidentified human remains in their collec- 
tions, and this listing was done without tribal consultation, adding 
to decades of this process of the repatriation. 

And the second one I want to mention is the Sam Noble Museum 
in Oklahoma, with their withdrawal of cultural affiliation status 
without tribal consultation of 3,889 human remains, also adding 
decades to the process of repatriating those. 

Today, there is an extraordinary hardship put upon Indian na- 
tions because of how NAGPRA has been implemented by non-na- 
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tive people. Additionally, the lack of funding, staffing and specific 
Western and museum expertise further exacerbates the situation 
and put Indian Country further behind. The sheer number alone 
of Native American ancestor remains that have been disturbed 
must be addressed. 

The GAO report states that it may take several decades for the 
Smithsonian to complete their work. And it also appears that repa- 
triation using NAGPRA may take possibly hundreds of years to 
work through this process unless changes are made to the imple- 
mentation. 

What has gone wrong? Why is this taking so long? In looking at 
these charts, you will see that after 20 years of implementing the 
Act using NAGPRA process, 180,168 Native Americans have been 
identified by museums and Federal agencies in their collections. 
Unfortunately, one-quarter of this amount, approximately 53,843 
have been culturally affiliated. The remaining 126,325 Native 
Americans remain in Federal museum repositories and are now re- 
ferred to as culturally unidentifiable. The common term is GUI. 

Because these Native Americans have been given this designa- 
tion, the burden is now on the native tribes and Native Hawaiian 
organizations to conduct the research as to possible affiliation and 
then submit a request for all information on that entry and then 
to start that repatriation process. 

In looking at the chart that demonstrates the Smithsonian, the 
second chart that we have, we see that there is approximately the 
same amount of affiliated remains, about one-quarter of all Native 
American remains that have been culturally affiliated, and the re- 
patriation process at the Smithsonian is the same as has been 
noted above. For a tribe to research and request more information 
about the culturally unidentifiable is an extensive and lengthy 
process. The burden is on the tribes to conduct this research and 
request process, and most simply do not have the resources to do 
this important work. 

In terms of solutions, the Muscogee Creek Nation and 12 other 
federally recognized Indian tribes that have combined membership 
of over 1 million tribal members deliberated in October 2010 and 
developed the resolution. After receiving the GAO report, 
NAGPRA, after almost 20 years, that no enforcement mechanisms 
exists to ensure NAGPRA compliance by Federal agencies. The full 
resolution is included in my testimony. 

We urge that the Congress review our recommendations and 
work with us to remove the challenges and barriers of the repatri- 
ation process. 

In terms of the GAO’s report, I will officially request that also 
Congress ask the GAO to finish their repatriation investigations by 
reviewing the museums also. 

I would like to thank the other 117 THPOs, Tribal Historic Pres- 
ervation Officers, for their work and dedication. And I would also 
like to thank the National Association of Tribal Historical Preser- 
vation for all their hard work and support in this area. 

In closing, Lisa Larue from the United Keetowah Band of Chero- 
kees in Oklahoma recently said these words at a recent gathering 
in Norman, Oklahoma, “It is a shame that some of our ancestors 
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have been in boxes and on shelves for a longer time than they have 
walked on this Earth.” 

I would be happy to answer any questions that you have. Thank 
you. [phrase in native language]. 

[The prepared statement of Mr. Isham follows:] 

Prepared Statement of Ted Isham, Cultural Preservation ManagerATribal 
Historical Preservation Officer, Muscogee (Creek) Nation 

I am Ted Isham of the Wind Clan and of the Hillabee Canadian Ceremonial 
Grounds, Muscogee (Creek) Nation citizen and live in Okmulgee, Oklahoma and I 
also work for the Muscogee (Creek) Nation. My title is Manager of the Cultural 
Preservation Office and Tribal Historic Preservation Officer (THPO). My previous 
job was Curator of the Creek Council House Museum in Oklahoma so I am very 
familiar with museum practices. I am also the language instructor of Muscogee at 
the Oklahoma State University. 

I bring you greetings from our Nation’s leaders. 

The Muscogee (Creek) Nation believes that the Native American Graves Protec- 
tion and Repatriation Act (NAGPRA), enacted in 1990, was and is designed as a Na- 
tive American human rights law — an effort to right an inherently basic wrong. 
NAGPRA was enacted in response to accounts that span many generations over the 
significant portion of two centuries. These accounts document a spectrum of actions 
from harvesting Human Remains from the battlefield to disinterment of existing 
graves and theft of Native American Human Remains, Funerary Objects interred 
with the deceased at burial. Sacred Objects of different types, and objects of Cul- 
tural Patrimony that belong to the collective Native community — families, clans, so- 
cieties, longhouses, ceremonial grounds and other moieties. Within a few years time, 
two public laws were enacted that forever changed how Native Americans are 
viewed today: 

• Public Law 101-601, the Native American Graves Protection and Repatriation 
Act (NAGPRA), enacted November 16, 1990). 

• Public Law 101-186, the National Museum of the American Indian Act that in- 
cludes repatriation provisions for the entire Smithsonian Institution, enacted 
November 28, 1989; amended 1996. 

A basic universal human right is to express and carry out self-hood as deemed 
appropriate by the people themselves. The policy goal of NAGPRA is to treat our 
people as human beings with inalienable rights, rather than as archeological re- 
sources of the Federal government and private academics. In death, our ancestors 
were sent on a journey that has no boundaries of time and the disruption of that 
journey has no concept in our minds, beliefs, and culture, the same as if your rel- 
atives are buried today, the expectation is that their journey will not be interrupted. 

NAGPRA was intended to stop and provide a remedy for the disruption of Ances- 
tral Remains. We find the implementation of the law has many areas of conflict 
with the policy goals, such as ideas of “control” and “ownership” of human remains; 
problems with funding to get the job accomplished; and new objectionable actions 
on top of the egregious actions that the law was intended to remedy. 

The intent of the law is clear — to respect and recognize Native rights, histories, 
traditions, cultural context and voice — and there are a great many people who abide 
by the intent of the law. There are others who are scofflaws and who are trying to 
dehumanize us again in the way that they choose to ignore this important federal 
Indian law. Some repositories and scientists seem to view their collecting interests 
as trumping the moral and ethical interests that made NAGPRA such a far-reaching 
landmark federal policy. We still battle to help our Ancestors find their way home 
and we ask you for your continued support help us implement the law as it was 
envisioned. The Muscogee (Creek) Nation is grateful for the opportunity to come 
here today to bring these points to your attention. 

NAGPRA is intended to alleviate situations brought on by the European and 
Euro-American tradition of collecting the “other.” The current reality of repatriation 
in America is that the Native nations carry almost the full burden of proof in mak- 
ing claims of repatriation with Federal agencies and with the Smithsonian Institu- 
tion. This was not the intent of NAGPRA and I don’t believe that this was the in- 
tent of Congress with the Smithsonian. This places an extraordinary hardship on 
many nations due to lack of funding, staffing, and expertise, among other reasons. 
The sheer number of ancestral remains that have been disturbed must be ad- 
dressed. The Government Accountability Office (GAO) states that it may take sev- 
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eral decades for the Smithsonian to complete their work (GAO-11-515). It also ap- 
pears that repatriations using NAGPRA may take possibly hundreds of years to 
work through the process unless changes are made to the implementation of the act. 

Federal Ageney Example of How NAGPRA is not Meeting its Congressional 
Mandate 

With the release of the GAO report on the federal agencies’ compliance with the 
NAGPRA law, NAGPRA — After Almost Twenty Years, Key Federal Agencies Still 
Have Not Fully Complied with the Act (GAO-10-768), one of the largest holders of 
Human Remains and Associated Funerary Objects, the Tennessee Valley Authority 
(TVA), is just now coming to realize that it, too, must consult in earnest with the 
tribes after ignoring this responsibility for the past 20 years. The vast majority of 
the collection that the TVA has accumulated comes from the southeastern United 
States, the original homelands of our Muscogee (Creek) Nation and related peoples. 
The TVA has classified almost all of the 8,368 Native American remains in its con- 
trol as unafEliated, without conducting proper tribal consultation to reach that deci- 
sion. The Muscogee (Creek) Nation is one of the Indigenous peoples who lived in 
the region for at least 1,000 years, according to oral tradition and physical evidence. 
The likelihood that these Native American human remains and associated funerary 
objects can be culturally affiliated to our tribe is very high. The proclivity of the 
TVA to utilize archaeologists who seemingly make cultural affiliations or un-affili- 
ations without tribal consultation as required by law makes the repatriation process 
very difficult for the tribes to complete. 

The Tennessee Valley Authority (TVA) manages 293,000 acres and 11,000 miles 
of public shoreline in the Tennessee Valley. According to the agency Website, TVA 
Cultural Resources staff consult regularly with 18 federally recognized tribes. No 
Notices of Inventory Completion and no Notices of Intended Disposition have been 
submitted to the National NAGPRA office to date. A minimum of 8,368 Native 
American human remains and 20,870 affiliated funerary objects are curated at var- 
ious museums, including the Alabama State Museum of Natural History, University 
of Alabama, and at the Frank H. McClung Museum, and the University of Ten- 
nessee-Knoxville. Other repositories have not been identified. 

Relied on repositories to eompile and submit inventory and summary documents. 
TVA relied on its own records and those of its repositories to identify the locations 
of its archeological collections. TVA generally relied on repositories in possession of 
its collections to compile the agency’s summaries and inventories. The repositories 
prepared these documents more than 10 years ago. For TVA’s collections at the Uni- 
versity of Alabama, TVA has not conducted specific consultations on cultural affili- 
ations. As a result, TVA considers its inventories to be preliminary since the re- 
quired consultations have not yet occurred. 

Laeks compliance data and faces other challenges. According to TVA’s NAGPRA 
coordinator, a database of TVA’s NAGPRA collections is being developed. TVA cul- 
tural resources management staff stated that due to gaps in communications, a lack 
of consultations, and other challenges, TVA has not been able to establish final cul- 
tural affiliations for any of the NAGPRA items in its historical collections. In addi- 
tion, for NAGPRA items that were excavated during the course of TVA projects sev- 
eral decades ago, some ambiguity may exist as to which entity — TVA or the museum 
that curates the items — has legal control over the items, according to TVA. 

Museum Example of How NAGPRA is not Meeting its Congressional 
Mandate 

All museums and Federal agencies were required to complete inventories of Na- 
tive American human remains and associated funerary objects in their collections 
by November 16, 1995, and notify all culturally affiliated Indian tribes and Native 
Hawaiian organizations by May 16, 1996. A copy of each notification was to be sent 
to the National Park Service, which was to publish the notice in the Federal Reg- 
ister. The repatriation process cannot move forward without publication of the no- 
tice. In 1996, the Sam Noble Oklahoma Museum of Natural History in Norman sub- 
mitted its notices and several were published. However, the remaining notices — ac- 
counting for the remains of 3,889 Native American individuals and 18,296 associ- 
ated funerary objects — were withdrawn from the publication process on November 
8, 2007, by a decision made by the National Park Service and the Sam Noble Mu- 
seum. The affiliated Indian tribes were not consulted on this decision and these 
3,889 Native Americans are not only no longer “affiliated,” they are no longer on 
any list and in fact have “disappeared.” These Native American ancestors remain 
on the museum’s shelves, unable to proceed on their journey until the museum and 
the National Park Service publish the required notifications in the Federal Register 
or at the least, they classify them as culturally unidentifiable. 
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The basic premise that surrounds the repatriation process is the concept of mean- 
ingful consultation. We believe that even with President Obama’s November 2009 
direction for each agency to engage in meaningful tribal consultation, this concept 
is not being embraced, much less practiced in a uniform manner by federal agencies, 
museums and educational institutions in the realm of repatriating our Native Amer- 
ican ancestors and cultural objects. This remains a stumbling block to the achieve- 
ment of the goals of NAGPRA. We are not at the table at the important decision- 
making stages and we need to be included. The federal and federally-assisted enti- 
ties do not have the historical, traditional knowledge that we have, no matter how 
much they think they know about us. We are the only ones who can represent our 
interests and those of our relatives. The TVA, other Federal agencies, and museums 
discount our oral history and our traditions, as well as our cultural, historical, lin- 
guistic, geographical and other ways that we are related to and affiliated with other 
Native nations, tribes, tribal towns, confederacies and peoples. Even when they are 
aware of this unique knowledge, we are still excluded from important parts of the 
processes affecting NAGPRA and as a result, our voices are not heard. As a result, 
over 126,000 of our Ancestors are being described as culturally unidentifiable and 
are being held like prisoners of war, locked away in universities, agencies, historical 
societies and other repositories, and federal monies assist them in this warehousing 
of Human Remains. This is the opposite of the policy goal of NAGPRA. 

The National NAGPRA Program office and others claim that there is no clear di- 
rection for who is in “control” of the Human Remains and Associated Funerary Ob- 
jects that were disturbed and “collected” by actions of TVA and other agencies and 
repositories. The entity that is curating and completing the collection work makes 
its own case for claiming “control” of Human Remains and Associated Funerary Ob- 
jects. This reverses the NAGPRA policy goal and is best seen in the recent federal 
rule that separates the Associated Funerary Objects from the Human Remains and 
“gives” the Associated Funerary Objects to the holding repositories, thus stealing 
from the deceased Native people once again. The Associated Funerary Objects be- 
long to our Ancestors and Relatives. They are not the property of the federal govern- 
ment. The federal agencies do not have the right to “give” them to another entity. 
The repositories do not have the right to accept the Associated Funerary Objects or 
to keep them or to study them or to deal them away to others. Just because the 
repositories robbed graves or paid the grave robbers or received the grave robbers’ 
contraband through third or fourth parties, the repositories have no clean title or 
claim to the treasures of our Ancestors and Relatives. 

Administrative Remedy 

The policy goal of NAGPRA is that the Associated Funerary Objects would be re- 
turned to their respective Native American communities. We ask the Committee to 
urge the Administration to amend the rule on culturally unidentified Human Re- 
mains issued on March 15, 2010, so that the Human Remains are repatriated with 
their Associated Funerary Objects subject to repatriation processes. (Attached is the 
National Congress of American Indians resolution of November 2010, Opposition to 
the New Rule on Funerary Objects Associated with Culturally Unidentified Human 
Remains, which we endorse.) To be perfectly clear, we oppose the rule to the extent 
that it does not mandate the return of our Associated Funerary Objects. We want 
any and all implementation of section 10.11 (c) (4) of the rule to cease, and for that 
portion of the rule to be revised. The Associated Funerary Objects are the primary 
means of identifying the unidentified Human Remains — and the policy goal of that 
section of NAGPRA is to identify what the repositories claim as unidentifiable 
Human Remains. We are deeply concerned that the Associate Funerary Objects will 
be further separated from the Human Remains, making their identification even 
more difficult, if not impossible. Revision of the rule on Associated Funerary Objects 
would be consistent with the NAGPRA policy. The Administration claims that Con- 
gress did not make its intentions clear and that it cannot act without further guid- 
ance from Congress. We believe that Congress made itself clear in setting the 
NAGPRA policy goals, that the Department of the Interior through the National 
NAGPRA Program office substituted its judgment for that of Congress and that the 
Administration can revise the rule now and does not need to wait for Congress. 

The lack of a publicly available and agreed upon tribal consultation policy and 
protocol for repatriation purposes remains a stumbling block to the achievement of 
the goals of NAGPRA. Consultation is a bedrock of the repatriation process and 
there needs to be consultation guidelines for the full range of Native cultural rights. 
Consultation with full participation of the tribes at all levels of the notification proc- 
ess is the only way to insure success of the repatriation. 
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Legislative Remedy 

A technical clarification is needed in the legal definition of “Native American” by 
enacting the “or was” amendment that the Committee has recommended several 
times. Without the regulatory change and the technical amendment, we are im- 
peded in our efforts to conduct repatriations and the institutions will continue to 
hold and “study” our Ancestors and Associated Funerary Objects. This and other 
such blocking mechanisms make it very difficult for any tribe to complete the 
NAGPRA process. Attached are two resolutions of the National Congress of Amer- 
ican Indians, which address these issues. 

Recommended Solutions for Federal Agency Compliance with NAGPRA 

In October 2010 and in preparation for the 20th anniversary of the signing of the 
NAGPRA, the Oklahoma Coalition of Tribes (OCoT), a newly formed organization 
of tribes representing one million Native Americans primarily from Oklahoma, de- 
veloped and issued a resolution for Secretary of Interior Ken Salazar that lists the 
shortcoming of NAGPRA and recommends how to improve the process. The fol- 
lowing resolution was also delivered to the National NAGPR Review Committee in 
November 2010. 

Resolution of a Coalition of Authorized Representatives of Oklahoma and 

Southern Indian Tribes on the 20Th Anniversary of the Native American 

Graves Protection and Repatriation Act 

WHEREAS: In recognition of the 20th anniversary of the signing of the Native 
American Graves Protection and Repatriation Act, authorized representatives from 
the federally recognized Choctaw Nation of Oklahoma, Chickasaw Nation, Caddo 
Nation, Osage Nation, Seminole Nation of Oklahoma, United Keetoowah Band of 
Cherokee Indians in Oklahoma, Quapaw Tribe of Oklahoma, Jena Band of Choctaw 
Indians, Kaw Nation, Absentee Shawnee, Sac and Pox Nation, and Muscogee 
(Creek) Nation, and the Citizen Band of Potawatomi Indians, representing over 
1,000,000 tribal members, met in Durant, Oklahoma, on October 26-27, 2010, to 
discuss NAGPRA; and 

WHEREAS: The authorized tribal representatives submit this resolution to the 
Secretary of the Interior; and 

WHEREAS: As experienced by the above Indian tribes and documented in the re- 
cent Government Accountability Office (GAO) report, NAGPRA — After Almost Twen- 
ty Years, Key Federal Agencies Still Have Not Fully Complied with the Act, no en- 
forcement mechanism exists to ensure NAGPRA compliance by federal agencies; and 

WHEREAS: As experienced by the above Indian tribes and documented in the re- 
cent GAO report, federal agency representatives report that NAGPRA is a low pri- 
ority within their agency; and 

WHEREAS: As documented in the recent GAO report, the National NAGPRA Pro- 
gram has not effectively carried out its responsibilities; and 

WHEREAS: As experienced by the above Indian tribes and documented in the re- 
cent GAO report, key federal agencies are still out of compliance with NAGPRA and 
have not published Notices of Inventory Completion in the Federal Register; and 

WHEREAS: As documented in the recent GAO report, a lack of transparency and 
objectivity exists in the actions of the National NAGPRA Program and the Review 
Committee; and 

WHEREAS: As experienced by the above Indian tribes and documented in the re- 
cent GAO report, civil penalty allegations against museums have increased dramati- 
cally over the past three years; and 

WHEREAS: At the current rate of the NAGPRA process it will require some In- 
dian tribes (e.g. Caddo Nation) more than a century to repatriate their known cul- 
turally affiliated human remains, associated funerary objects, sacred objects, and 
items of cultural patrimony; and 

WHEREAS: According to the National Park Service’s online databases, the num- 
ber of currently reported Culturally Unidentifiable Human Remains and Associated 
Funerary Objects is approximately four times more than the number of currently 
reported Culturally Affiliated Human Remains and Associated Funerary Objects; 
and 

WHEREAS: The above Indian tribes agree that the NAGPRA and repatriation 
processes are unacceptably slow and burdensome in their present form. 

THEREFORE: The respective federally recognized Indian tribes listed above re- 
quest the following steps to improve the NAGPRA process: 

A)An ombudsman be appointed to work with the Indian tribes and federal agen- 
cies to facilitate timely NAGPRA compliance and that four full-time NAGPRA 
investigators be employed within the Department of the Interior to ensure 
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that museums, universities, and institutions that receive federal funds com- 
ply with NAGPRA; and 

B) Seek to improve NAGPRA compliance by increasing the civil penalty 
amounts; and 

C) Federal agencies, in consultation with Indian tribes, shall locate and secure 
reburial sites on federally protected land to be used by Indian tribes for the 
reburial of human remains and objects repatriated through the NAGPRA 
process; and 

D) NAGPRA Grants shall support projects that involve consultation with muse- 
ums, universities, and institutions that receive federal funds and hold fed- 
eral collections; and 

E) Indian tribes be provided with a copy of information that federal agencies 
submit to the National Park Service for inclusion in the Culturally Uniden- 
tifiable Native American Inventory Database, thus creating a process for di- 
rectly sharing information with Indian tribes; and 

F) Develop a NAGPRA tribal consultation policy for sharing information among 
Indian tribes, federal agencies, museums, universities, and institutions that 
receive federal funds that would include, but is not limited to, NAGPRA In- 
ventories, Summaries, archaeological reports, and other relevant data; and 

G) The Department of Interior shall promulgate the remaining reserved sec- 
tion(s) of the NAGPRA regulations; and 

H) Support NAGPRA at the level of at least $1 million for NAGPRA administra- 
tion, and $4 million exclusively for the NAGPRA grants to Indian tribes and 
museums; and 

I) Federal agencies, museums, and institutions that receive federal funds shall 
participate in an annual consultation meeting with Indian tribes for the pur- 
pose of discussing policy-making, priority-setting, funding resources, and 
NAGPRA compliance, to be held in Oklahoma, the home of 39 federally recog- 
nized Indian tribes 

One of the tribal members of OCoT, Ms. Lisa Larue from the United Keetowah 
Band of Cherokees, recently said these words at one of recent gatherings in Nor- 
man, Oklahoma, “It is a shame that some of our ancestors have been in boxes and 
on shelves for a longer time than they have walked on this earth.” The message we 
want to send about not returning our ancestors to their spiritual journeys is a moral 
one. We urge that the Congress review our resolution’s recommendations and work 
with us to remove the challenges and barriers to the repatriation process. 

Cultural Preservation at the Muscogee (Creek) Nation 

In addition to my repatriation duties, I am also the newly designated Tribal His- 
toric Preservation Officer (THPO) for our tribe. The Muscogee (Creek) Nation is the 
113th Indian tribe to acquire Sec. 101(d)(2) status as a THPO. The THPO program 
is in a funding crisis because the amount of federal funds for the program is not 
keeping pace with the number of tribes entering into the program. 

The Muscogee (Creek) Nation’s Office of Cultural Preservation had the honor and 
privilege to assist our sister tribe, the Choctaw Nation of Oklahoma, with its own 
efforts of repatriation by working together to assist in the return 124 Ancestors. The 
Choctaw Nation, as the lead tribe, in consultation with other related tribes and the 
NPS Natchez Trace National Parkway, completed the repatriation process and re- 
burial of the ancestors to allow for the continuation of their journeys to the other 
world. As the related tribes all acknowledge, there is no ceremony for the reburials 
but for protection of self, one was agreed upon. This ceremony was not intended for 
the reburial process but for protection of the workers who handle the remains, dig 
the graves and walk on the burial ground, much as we have funeral ceremonies in 
modern times. It was the intertribal collaboration that allowed the use of each of 
our combined traditions to “invent” new ceremony, to show respect for our relatives. 
It did not matter that the Human Remains and Associated Funerary Objects be- 
longed to the Natchez people, we as related tribes, had all come to the agreement 
to allow one of the related tribes, in this case the Choctaw Nation, to make the 
claim and repatriate. It is important that a related nation return an Ancestor to 
his or her cultural context — in our case, to the earth in a respectful way. As with 
all our ceremonies, repatriations are private matters and no one outside of our tra- 
ditions need to know the details of what we do. This is the case for our religions, 
cultures and ways of life, just as it is for non-Natives’ most personal and private 
family matters. 

To allow Ancestors to find their way home allows us today to Find Our Way 
Home. 
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Mr. Chairman and Members of the Committee, allow us to find our way home. 

This is a responsibility that we choose — to have our select few NAGPRA Warriors 
take care of our ancestors’ remains in the attempt to rectify an injustice that has 
been perpetuated on the Native Peoples of the Americas. Please remove the barriers 
that stand in the way of fulfilling our responsibilities. 

We urge you to act upon our requests and the attached resolutions, in order to 
keep repatriation on its intended policy course and to return the federal agencies’ 
implementation of NAGPRA to the positive policy goals of our human rights law. 
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Attachments 


NATIONAL CONGRESS OF AMERICAN INDIANS 


The National Congress of American IncHans 
Resolution #PHX-08-069C 

TITLE: NCAI IMfey StateiBCst oa S»i:n.d Places 


MREREAS, wc, the manbers of the National Congress of American Indians 
of the United States, invokins ttiB divine blessing of the Creator upon our efforts and 
purposes, in order to preserve for ourselves and our descendants the irhetent 
sovereign rights of our Indian nations, rights secured under Indian treaties and 
agreements with the United States, and all other rights and benefits to which we are 
entitled under the laws and Constitution of the United Stales, to enlighten Ibo public 
toward a belter understanding of the Indian people, to preserve Indian cultural values, 
and Dlherwise pronnote the hEallli, safety and welfare of the Indian people, do hereby 
establish and submit the following resolution; and 

WHEREAS, the NaUcwttI Congress of Amerieno Indians (NCAI) was 
cstablislKd in 1944 and b lbs eldest and largest ntdioaai organizafion of Anscricao 
Indian and Alaska Hativo tribul govefsinrents; ami 

WHEREAS, liie NCAf F&man, Religions and Cultural Concerns 
Subcommittee met during the HCAI Convention and discussed pressing issues 
and remedies regarding protection ofNative sacred places; and 

WHEREAS, the Suheommittee considered and wrote a paper, Policy 
Statement on Sacred Places, whicdi it wishes NCAI to adopt and transmit to the 
Presidential Transition immediately following the outcome of die 2008 rational 
cleciion; and 

WHEREAS, tbs eicaetlSKt of the Policy SttUennerti on Sacred Places reads; 

As the oldest nnd largest ntitioiBil organizatjon of American Indian and Alaska 
Nathn: tribal govsramer.is, NCAI is de^ly conceriHHl ndth ti»c respcctfitl 
treslmoit and the prctcction of NaUvs American sacred tedscapes, 
Kistoricaily subjected to tite devastating systemic destruction of our religions 
practices and places, wc continue to suffer the heartbreaking loss and 
destruction of our precious few remaining sacred places. 

The American Indian Religious Freedom Act (AIRFA) was enacted into law 30 
years ago, in 1978, and states that "it shall be the policy of the United Slates to 
protect and preserve for American bidians lltei: inherent right of freedom to 
believe, e.xpress, and excrciss the traditional religions of the American Indian, 
Eskimo, Aleut, and Native Hawaitans, including but not limited to access to 
sites, use and possession of sacred object^ and the freedom to worship through 
cerentonials and traditions! rites.'* 
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However, 20 years ago, in 1988. tlie Supreme Court ruled tliat neither AIRFA nor the 
U.S. Constitution provides a cause of action for Native Americans to defend their sacred 
places in coiirL The high court also stated that Congress would need to cnucl a statute for 
that purpose, but Congress has not enacted a statutory right of action for tribes to protect 
theirsacred places and site-specific ceremonies. 

In two recent decisions, courts have ruled that the Religious Freedom Restoration Act 
does not protect Native American religious interests at the San Francisco Peaks or 
Snoqualmie Fulls. Other legal instruments ~ such as AIRFA, the Executive Order on 
Sacred Sites (EO 13007), the Nulional Historic Preservation Act (NHPA) and (he 
National Environmental Policy Act (NEPA) — often arc mcffcctivcly implemented and 
provide limited legal redress to aggrieved traditional religious practitioners and tribes. 

Year after year, sacred landscapes that are integral to the exercise of Indian religions are 
being destroyed and are under tlireai by development, pollution, recreation, vandalism 
and other public and private actions. There is no comprehensive, effective policy to 
preserve and prelect sucred places. 

Protecting sacred places is necessary for the survival of traditional religions, cultures and 
lifcways and our identity and status as sovereign nations. We Native Peoples are required 
by Ihe tenets of our traditional religions to protect the physical integrity of these places 
and we call ou others to remove legal and other barriers that stand in the way of our 
spiritual duty of care and protection. We insist on our access to these landscapes, where 
appropriate and necessary to our lifeways. We seek public understanding and agreement 
that one use of a place may be not to use it and tliat some of these places are 
geophysically delicate and may not support non-cultural usage. 

Here arc action steps that arc needed at tliis time to protect Native American sacred 
places: 

• Enact a statutory right of action for tribes to defend sacred places 

Today, there is no federal statute for Ihe express purpose of protecting Native American 
sacred places, ft Is time for Congress to enact a right of action for tribes to defend sacred 
places. Unless tribes can sustain lawsuits, they will not have a seat at federal negotiation 
tables and agencies and developers will continue to disregard existing consultation 
requirements. Meaningful consultation and respectful negotiations can obviate the need 
for litigation. However, if negotiated accords cannot be reached, tribes must be able to 
protect their holy places in court. 

• Update and Executive Order 13007 and all consultative Instruments 
Executive Order 1 3007 needs to be updated to assure that Native nations have sufficient, 
ongoing and meaningfid opportunities to consult and participate in federal planning and 
decision-making processes that may affect Native American saerod landscapes and site- 
specific ceremonies. EO 13007 does not include a Ctiusc of action and any codification of 
it needs to include a specific right of action for legal protection of Native American 
sacred places. The federal government has failed to assure adequate nation-to -nation 
dealings with tribes regarding sacred places and needs to begin by updating and 
strengthening all its tribal consultative instruments. 



78 


• Evaluate and iinplcinent specific sacred places policies 

Federal agencies, in consultation with tribal and religious leaders, should evaluate and 
implement, to the maximum extent possible, policies that would: 1) transfer sacred and 
culturally significant landscapes back to the tribes with a cultural affinity to them; 2) 
develop co-inanageincnt end eo-stesvardship agreements with tribes to manage areas of 
religious and cultural importance; 3) prevent development (through withdrawal or other 
mechanisms) of areas of cultural sensitivity that are located on public lands; and 4) 
maintain the confidentiality of information pertaining to culturally sensitive places. 

■ Establish policy for cultural surveys prior tu transfers and permits 
Establish a federal policy to assure that, prior to any transfer or any issuance of permits, a 
cultural survey is undertaken in consultation with tribes as part of the initial stages of any 
federally-mandated identification process. Tliis process must affirm the inherent rights of 
access to and protection of Native Peoples' historic, cultural, holy and sacred places; 
cultural patrimony; and our ancestors. 

• Strengthen tlie Native American Craves Prufeetion and Repatriation Ael 

The Native American Graves Protection and Repatriation Act (NAGPRA) needs to be 
strengthened in several ways, first, NAGPRA’s defirition of "Native American” needs to 
be teciinically clarified and returned to its original intent by adding the following italicized 
words to the e.xisting definition: “Native American” means of, or relating to, a tribe, 
people, or culture that is or war indigenous to any geographic area that Is now located 
within the boundaries of tlic U:iited States. Second, NAGPRA needs increased penalties 
for violations of burials and burial grounds, human remains and cultural items. Third, 
NAGPRA needs to be specifically strengthened with tools for improved law enforcement 
and prosecutions. 

• Protect burial places and ancestors from current threats 

Burial places arc also sacred places. At present, there arc entities subverting existing laws 
designed to protect our burial places and our ancestors. These entities include, for 
e.\ampte, prominent universities in the University of California system and other federal 
and federally-assisted educational institutions, museums and agencies. Vigorous 
enforcement of existing laws and maximum penalties are needed to address these ongoing 
violations of law, including the failure to recognize the rights of the historic tribes in 
California, whieli tribes have standing under the repatriation laws. 

• Appoint Native people to federal land-managing decision-making cntitic.s 

Many of the federal land-managing agencies’ decisions affect sacred landscapes, tribal 
ceremonies and the cultural well being of Native people, but Native people do not sit on 
the key federal land-management committees, boards and panels which make those 
decisions. Native Americans need to be appointed to those bodies that make and drive 
policies and decisions m the federal land-managing agencies, cspedally Chose that may 
alTeci sacred places and site-specilic ceremonies. 
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• Use ajid strenuftien exist in« administrative policies and regulations 

Many federal officials have failed to use existing administrative policies and regulations 
to protect sacred landscapes or to accommodate the ceremonial use of sacred places by 
tribes, moieties and traditional practitioners. Any policies and regulations Chat are deemed 
inadequate for these purposes need to be strengthened, in full consultation with tribes, 
religious leaders and traditional practitioners. Federal land managers need to provide the 
means for scientific and cultural experts, as wel! os other assistance to tribes in tlie 
consultative process, 

* Establish discrete prucesscs for sacred places trust ensements 

Establish discrete processes for tribes to obtain and hold trust easements to provide access 
to and protect the pirysicai Integrity of sacred places and vicwscapcs located oa public 
and private lands. Public officiaLs, in consultation with tribes, moieties and traditional 
practitioners, need to develop co-management or joint stewardship agreements, as well ns 
practical economic incentives for private land owners to enter into sacred places 
easements. Tribes, moieties and traditional practitioners need to be provided with Ute 
means and assistance to obtain and hold easements. The public process must be discrete, 
cnicicnl and timely, and the Bureau of Indian Affairs process must allow cultural 
casements in the fee land to trust land process, which it dees not do now. 

(Note; The NCAl tribal leadership has adopted resolutions which support the action steps 
above, including Resolution BIS-02 -043, Sacred Lands, at the Mid-Year Conference, June 
2002 in Bismarck, ND, in support of legislation that furthers the protection of sacred lands 
and sacred places; and Resolution SD- 02-027, Essential Elements of Public Policy to Protect 
Native Sacted Places, at the Annual Convention in November 2002 in San Diego, CA.) 

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby adopt the language 
above as the NCAi Policy Statement on Sacred Plaecs and diiects its transmittal to the Presidential 
Transition immediately following the results of die 2008 natioual election. 

BE rr FURTHER RESOLVED, Utat this resolution shall be the policy of NCAI until it 
is withdrawn or modified by subsequent resoluLion. 


CERTIFICATION 


The foregoing resolution was adopted by the General Assembly at the 2008 Annual Session ofllic 
National Congress of American Indians, held at the Phoenix Convention Center in Phoenix, 
Arizona on October 19-24, 2008, with a quorum present. 
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NATIONAL CONGRESS OF AMERICAN INDIAN! 

The National Congress of American Indians 
Resolution #ABQ-10-OI2 

TITLE; Opposition to the New Rule on Funerary Objects Associated with 
Culturally Unidentified Human Remains 

WHEREAS, we, the members of the National Congress of Ainerican Indians 
of the Uniled Stutes, invoking the divine blessing of the Creator upon our elToris and 
purposes, in order to preserve for ourselves and our descendants the inherent sovereign 
rights of our Indian nations, rigitts secured under Indian treaties and agreeincnts with 
the United States, and all other rights and benefits to which we are entitled under Che 
laws and Constitution of the United States, to enlighten the public toward a better 
understanding of the Indian people, to preserve Indian cultural values, and otherwise 
promote the health, safety and welfare of the Indian people, do hereby establish and 
submit the following resolution; and 

WHEREAS, the National Congress of American Indians (NCAI) was 
established in 1944 and is the oldest and largest national orguni;cution of American 
Indian and Alaska Native tribal governments; and 

WHEREAS, the NCAI has a long histoiy of supporting repatriation of Native 
American human remains, funerary objects (both associated and unassociated), sacred 
objects and cultural patrimony; and 

WHEREAS, the Native American Graves Protection and Repatriation Act 
(NAGPRA) became law in 1990; and 

WHEREAS, NAGPRA is first and foremost a Native Ainerican liuman rights 
law; and 

WHEREAS, pursuant to 2d U.S.C. section 3003(a) of NAGPRA, each federal 
and federally-assisted agency, museum and educational institution is required to 
compile an inventory that identifies the cultural affiliation of all people and items in its 
possession; and 

WHEREAS, these inventories revealed that more than 126,000 human 
remains and 800,000 Itinerary objects associated with those remains were categorized 
as “ciitiurally unidentifiable;” and 

WHEREAS, regardless of whether Native American human remains and 
associated funerary objects are categorized as “culturally unidentifiable,” they arc in 
fact culturally aRiliatcd to contemporary Native peoples, including federally 
recognized Tribes, non-federally recognized Tribes and Native Hawaiian 
organizations, and fiineraiy objects often are key to identifying human remains; and 

WHEREAS, on March 15, 2010, llie National Park Service issued a final mie 
on the return of ‘'culturally unidentifiable” human remains and assooiuled funerary 
objects; and 
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WHEREAS, the final rule provides that “a muaeum or Federal agency that is unable to 
prove it has a ri^t of possession ... to culturally unidentifiable hiitnan remains must oITcr to 
transfer control of the human remains to Indian tribes and Native Hawaiian o^gani^atio^s'’ from 
whose land the remains were removed or which aboriginally occupied the area; and 

WHEREAS, the final rule does not mandate return of the funerary objects associated with 
these human remains, but instead states that a “museum or federal agency may also transfer 
control of funerary objects that are associated witii culturally unidentifiable human remains” 
(emphasis added); and 

WHEREAS, our ancestors’ burials are meant to be kept whole and complete, and the 
deceased person is entitled to keep the objects he or she was buried with, and it is a desecration to 
break up a burial or to permit a burial to be broken up; and 

WHEREAS, even under western property law, objects removed from burials do not 
become the property of the finder, hut remain the property of the deceased and his or her 
descendents; and 

WHEREAS, the original removal of these associated funerary objects and the coniiniictl 
possession of these objects constitute Filth Amendment takings; and 

WHEREAS, federal or federally- assisted agencies, museums and educational institutions, 
in possession of associated fitnerary objects, have no right to retain any object taken from a burial 
unless they can prove a right of possession; and 

WHEREAS, the National Park Service has no authority to take any position that allows 
any federal or federally-assisted entity to retain associated funerary objects to which it has no 
right of possession, and to do is contrary to the spirit and intent ofNAGPRA; and 

WHEREAS, any grant of discretionary authority to federal or federally- assisted agencies, 
museums or educational insdtutions to keep funerary objects associated with “culturally 
unidentifiable" human remains violates NAGPRA. 

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby oppose the rule 
on culturally unidentified human remains issued on March 15, 201 0 to the extern tiia: it does not 
mandate the remm of nssodntcd funerary objects; and 

BE IT ECHTHKR liESOLVED, that the NCAI opposes the implementation of section 
lO.1 1(c)(4) of the final rule permitting federal and federally-assisted entities to retain associated 
funerary objects to which they have no right of possession; and 

BE IT FURTHER RESOLVED, that the NCAI insists that llie National Park Service 
revise the rale on culturally unidentified human remains to mandate the return of all associated 
funerary objects to which a federal or federally-assisted entity cannot prove it has a right of 
possession; and 

BE IT FURTHER RESOLVED, that the NCAi believes the National Park Service has 
the authority to revise the rule to mandate the rettim of associated funerary objects and urges it to 
do so immediately before any burials are broken up and desecrated; and 
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BE IT FINALLY RESOLVED, that this Resolution shall be the policy ofNCAI until it 
is withdrawn or modified by subsequent resolution. 

CERI'IFICATION 

I'he foregoing resolution was adopted by the General Assembly at the 2010 Annual Convention 
of the National Congress of American Indians, held at the Albiiqucnquo Convention Center in 
Albuquerque, NM On November 14-19, 2010, with e quoium present. 



The Chairman. Thank you very much, Mr. Isham. And so I have 
some questions for the three of you. 

Mr. Macarro, in regards to NAGPRA, how much credibility is 
traditional tribal knowledge given in comparison to science? 

Mr. Macarro. Well, I think there is some, but in many ways it 
seems like NAGPRA sets up a fight between science and tradi- 
tional knowledge. What is unfolding right now with what I ref- 
erenced, the University of California San Diego battle with the 
Kumeyaay people and the tribal nations down there I think kind 
of exemplifies that. 

I don’t know if anybody else refers to this as the New La Jolla 
man, but they are really old bones, tens of thousands of years. The 
discovery of those bones happened I think when they were building 
the Chancellor’s residence there. And the discovery of those bones 
occurred before NAGPRA. 

And so the disposition of those bones has been in dispute. And 
adjacent to that location where those bones were found. Other 
bones were found more recently, in the last few years. Those bone 
were repatriated to one of the Kumeyaay tribes, no problem, no 
questions, done. 

The odd thing is that the same people that are arguing about the 
initial bones of antiquity, saying those need to be repatriated, too, 
those are the ones that had the other bones repatriated. So the 
only thing that is different is the discovery of these before 
NAGPRA came into existence. 

And that is where these committees and these archaeologists are 
saying these bones are so old we don’t know who they be yours, so 
we are going to hang onto them and there is no Federal law com- 
pelling us to hand them over to you. 

So never mind that there has been plenty of traditional knowl- 
edge and history applied to the situation. And we felt it was impor- 
tant in our testimony to highlight this because this is indicative, 
we think, of situations throughout with the University of California 
and the thousands of human remains that they retain. 

And that argument is an insidious one. These bones predate you 
as Indian people on this continent. That flies in the face of the core 
of our being. We know who we are. We know how we were created. 
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We know where we are from. And science isn’t going to tell us that 
that is not true. Yet science is saying that. 

And so using the application of this culturally identifiable rule 
allows them to say, okay, these don’t belong to you. They are so old 
we don’t know who they belong to. Therefore, they do not have to 
be repatriated and we can hang onto them generation after genera- 
tion because somebody might want to study them in 150 years. 

The Chairman. Thank you. 

Mr. Wright, your testimony highlighted issues arising from the 
term culturally unidentifiable that directly impacted your people. 
What can Congress do to remedy this situation? 

Mr. Wright. It needs to reverse the rule. As you can see, this 
chart shows or the chart previously showed 126,000 human re- 
mains are classified or categorized as culturally unidentified. 

When we first started raising a question about this term back in 
1998, it was reported that there were approximately 87,000 of 
these collections were categorized as culturally unidentified. Well, 
you can see that that number has almost doubled, and it will con- 
tinue to increase, as we see it, because what is not known is what 
drives science is the intriguing value that is applied with the tech- 
nology, with the ability to ask the question to the point where it 
is intelligence. 

And so the more questions that are being asked, the higher the 
intelligence is being raised with regard to scientific theory. And so 
eventually, we don’t see an end with the questioning because they 
don’t know. And as Mr. Macarro has indicated, all of these things 
that we know are in place, just as the 9,000-year-old collection out 
in the State of Nevada was known as the Spirit Cave collection. All 
of those items, the rabbit-skin blankets, the netting, the bark cloth- 
ing, all of those things were used when John Fremont discovered 
Pyramid Lake back in 1844. 

So cultural continuity is what we call it, and that is what takes 
us back to the beginning of time. However, those things are being 
discounted by science, and I don’t understand the disconnection be- 
tween what they are terming culturally unidentified or culturally 
unidentifiable to what we try to express in regard to our oral his- 
tories. 

The Chairman. Thank you, Mr. Wright. 

Mr. Isham, the GAO has confirmed twice already that two Fed- 
eral laws enacted for the benefit of Native American lineal de- 
scendants and communities are not working. What resources are 
available or what should be available to assist tribes during the re- 
patriation process? 

Mr. Isham. Thank you. Senator. The GAO reports that talk 
about those shortcomings for identifying the lineal descendancy 
and those 10 points of cultural affiliation should be realized that 
they are based on what is called the preponderance of the evidence. 
And when you stack those up and include things such as oral tradi- 
tion, linguistic history, and what the people say, again, that is oral 
tradition, then those should have a larger weight in this, but they 
are treated as equal at this point. 

But we think implementation of it has not been treated equally 
and more evidence, more of the restriction is placed on the actual 
written history, so to speak. And of course, we all know as native 
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people and oral traditions, much of who we are that we know, of 
where we come from, is part of the oral tradition. And we know 
that we have been in these places for thousands of years. 

And so those sorts of things have not been addressed and put as 
equal status. 

The Chairman. Thank you. 

Mr. Macarro, in your testimony, you encourage the Committee to 
protect tribal sacred places. Can we do so by amending existing 
laws? Or would new legislation be required? 

Mr. Macarro. Well, if this is a wish list kind of question, it 
would be probably new laws. But I don’t know how this is going 
to be done because there are competing world views here that are 
in play. 

One of the fundamental problems is that so many of our sacred 
sites are off our reservations. They are off tribal lands, strictly 
speaking or legally speaking. We are fighting a proposed aggregate 
mine that would destroy part of our creation story just 650 yards 
off of our western boundary. And it is a mix of State land. It is a 
mix of privately held land. And this aggregate mine which may or 
may not be necessary would be there for 75 years. 

And in the end, it will come down to a political decision of a 
board of supervisors. And so it is a matter of persuasion. There is 
no law compelling them to vote for it or vote against it. And we 
hope, in the end, that the public health reasons alone will cause 
them to vote against it. 

But you have private property proponents who say, well, you 
can’t tell somebody what to do on their land. And of course, we like 
that argument when it is applied to us, certainly. So we under- 
stand that. But nonetheless, desecration or destruction of our sa- 
cred sites off-reservation, just because it is on somebody’s private 
land, doesn’t make it right. It is immoral. 

And I will continue to tell anybody that that is immoral. There 
is nothing right about destroying a sacred site just because you 
own it and you pay taxes on it. It doesn’t make it right. 

There should be some law in place that prevents those kind of 
destructions of sacred sites. In Southern California, many of our 
sacred sites happen to be hills, knolls or mountains, and they hap- 
pen to be good sources of aggregate rock product, decomposed gran- 
ite and things like that that people need to build roads or concrete 
for housing and curbing and the entire fueling of the housing in- 
dustry, the construction industry comes from the things they de- 
stroy. 

So it is a conundrum. It is a tough one, but I don’t know what 
the solution is, if there is a solution in law or if it is just people 
come to some conclusion. One day they wake up and say, okay, we 
need to stop doing this. But it is wrong and it is immoral and 
maybe here in the United States we need laws to prevent people 
from doing wrong things. 

So I think both is probably the answer, fundamentally. We need 
to look at existing laws and tweak those where necessary to accom- 
plish the goals that we can. And if there isn’t an existing law that 
would accomplish those goals, then a new one needs to be drafted. 
I think NAGPRA is probably a good goal. It went where no law 
went before in its goals and its loftiness and that kind of broad- 
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based, long-term thinking I think should be engaged in as well 
again. 

Thank you. 

The Chairman. Thank you very much. 

Mr. Wright, can you elaborate on how native peoples are barred 
from bringing suit to protect sacred sites and why that barrier does 
not exist for non-natives in the United States? 

Mr. Wright. I think for the most part it has to do with the Fed- 
eral Government’s intention to fund projects. It is also involving 
the Federal process to evaluate impacts, be it environmental; 
whether a private property owner or a State may initiate a process 
for constructing a project. And I am saying this in light of project 
development because it is usually those actions that impact sacred 
sites. And when those things happen, we are not given the oppor- 
tunity to file for injunctions, have any ability to legally protect 
what we believe as sacred. 

Normally, what happens is we will be involved with a scoping 
process and an environmental review process to the point where we 
can express our concern about a site, but in return in response to 
the statements made to protect those sites, it is normally mitigated 
to the point where there will be minimal impacts, but we can never 
get to the point where there are zero impacts. 

And at times, we are reliant on bringing other organizations into 
a process of disputes on behalf of tribes because a lot of times, as 
was said earlier, these sites exist within our aboriginal territory, 
but not within a reservation boundary or ceded lands. 

And so a lot of times we have to go outside of the bounds, even 
to the point of trying to argue that we have a legitimate claim to 
these sites. Albeit the Indian Claims Commission map is always 
brought out and laid across the table to indicate that maybe we 
don’t have a right because this line is drawn on the map saying it 
is outside of the boundaries of your territory. 

Again, the legalities of regulatory criteria and regulatory compli- 
ance tends to restrict the ability to maneuver legally into a court 
system. 

The Chairman. Well, thank you very much, Mr. Wright. 

Mr. Isham, in order to achieve the goals of NAGPRA, and I am 
asking for your opinion. 

Mr. Isham. Okay. 

The Chairman. In your opinion, do you think amendments are 
necessary? 

Mr. Isham. Yes. I get confused on the law side of this. I am used 
to working in the actual trenches of doing this work. And yes, we 
are in favor of amendments to the law to help fix some things that 
are a problem with us. 

And one of the problems that we have is the definition between 
is and was in the law. Again, it relates to some of these ideas of 
antiquity and what is Native American and or what was Native 
American, and those legislative and administrative fixes that 
would help alleviate some of those things. 

The Chairman. Well, thank you. I think you know that it was 
in the 109th Congress that an amendment was proposed to rede- 
fine the definition of Native American in NAGPRA. And that 
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amendment, however, was not passed. I thank you for mentioning 
that. Mayhe we should go back and visit that again. 

I want to tell you and tell this third panel as well, thank you 
very much for your opinions and your responses, because this will 
help us try to put things together as we move to improve the sys- 
tem. And you can tell what I am trying to do is reach out to the 
tribes to find out your thoughts on the matter, rather than us look- 
ing at it from this side and saying, well, I think this is what they 
need. 

So we have to work together on this, and we would really appre- 
ciate your genuine feelings about this, so we can try to improve it. 
If we need amendments, okay, we try to do it. 

My feeling has always been legislation should be the last thing 
we should do. If we can do it administratively or policy-wise, that 
will benefit the people. 

But anyway, before we get to that point, we want to hear from 
you on what do you think, and this is what this hearing is all 
about. 

So I really appreciate you all taking your time to come and meet 
with us and informing us of how you feel about this. 

So it is important to remember that how we treat the dead 
speaks volumes about how we value living. 

And I want to thank our witnesses again for participating in to- 
day’s hearing. We want to work with you as this Committee con- 
siders amendments to NAGPRA and the NMAI Act as well. Your 
thoughtful input will help this Committee work to make sure that 
the road home (and for me when you say home, wow, coming from 
Hawaii, home means a lot, and for all of you, too, wherever you 
are. It has a deep meaning). 

So the road home is a timely journey, one that brings peace to 
the families and communities who live long for the dignity of their 
relations and life ways to be respected. 

And so we look forward to our working together to bring some 
of these about to improve the quality of life for the indigenous peo- 
ples of the United States of America. 

So the record will be open for two weeks. And again, mahalo, 
thank you very much for all of you, besides our witnesses, for com- 
ing and your interest in this area that this hearing is about. 

The hearing is adjourned. 

[Whereupon, at 4:25 p.m., the Committee was adjourned.] 



APPENDIX 


Prepared Statement of Clyde W. Namu‘o, Chief Executive Officer, Office of 

Hawaiian Affairs 

Dear Mr. Chairman, Vice-Chairman and Members of the Committee: 

My name is Clyde W. Namu‘o, Chief Executive Officer of the Office of Hawaiian 
Affairs (OHA), a quasi-independent state agency, established under the constitution 
and laws of the state of Hawai'i. ^ The statutory mandates for OHA include the fol- 
lowing requirements: “[t]o advise and inform federal, state, and county officials 
about native Hawaiian and Hawaiian programs, and coordinate federal, state, and 
county activities relating to native Hawaiians and Hawaiians”^ and “[alssessing the 
policies and practices of other agencies impacting on native Hawaiians and Hawai- 
ians, and conducting advocacy efforts for native Hawaiians and Hawaiians.”® OHA 
is one of two organizations specifically cited as examples of Native Hawaiian Orga- 
nizations (NHOs) within the Native American Graves Protection and Repatriation 
Act (NAGPRA).4 

Since its enactment in 1990, the NAGPRA has provided a process which has suc- 
cessfully repatriated ancestral remains and cultural objects to claimants for an ap- 
propriate final disposition. As the Office of Hawaiian Aiffairs (OHA) works to fulfill 
our statutory mandates to advocate for the Hawaiian people, we are honored to par- 
ticipate in the NAGPRA process by engaging in collaborative efforts which support 
lineal descendants and other NHOs to ensure our cherished iwi kupuna (ancestral 
remains) and cultural objects are treated with the utmost respect. 

In Hawai‘i cases where lineal descendants cannot be ascertained, the NAGPRA 
allows for a broad range of NHOs, including individual family units to request repa- 
triation. This proactive effort to be inclusive has resulted in some conflict as NHOs 
which meet the general requirements of the NAGPRA are put on the same level as 
those with demonstrated familial connections to or expertise in the care of iwi 
kupuna or cultural objects. In certain cases there are fundamental conflicts between 
NHOs and federal agencies and institutions then encounter difficulties in deter- 
mining which NHO has the closest cultural affiliation and repatriation is subse- 
quently delayed. The Hawaiian community recognizes the results and impacts the 
external appearance of conflict has on the repatriation process and we are currently 
engaged in initial discussions which seek to foster broader internal agreement and 
understanding to ensure appropriate claimants step forward to request repatriation 
and fulfill familial or traditional responsibilities. 

The State of Hawaii has established island burial councils (councils) in order to 
implement state laws which determine the appropriate treatment of ancestral re- 
mains and associated burial goods which are under state jurisdiction. ® The member- 
ship of each council includes representatives of each geographic region of an island 
who are selected from the Hawaiian community because of their demonstrated un- 
derstanding and knowledge of the traditions, culture, customs and burial beliefs of 
our people. Councils participate in the NAGPRA process as NHO who give voice to 
individuals and families who are recognized as lineal or cultural descendants pursu- 
ant to Hawaii state law. ® 

In certain cases, OHA has engaged in discussions with other NHOs which have 
resulted in agreement that all involved would move forward with a “joint request” 
for repatriation. To be clear, these are specific cases where there is no conflict be- 
tween those involved and the commitment to work collaboratively to complete repa- 
triation has been clearly expressed to the appropriate agency or institution. A “joint 
request” is primarily based on recognition that all involved have some level of re- 


^Haw. Const, art. XII, §5, Haw. Rev. Stat. § §10-1 to —16. 
2 Haw. Rev. Stat §10-6(a)(4). 

§10-3(4). 

'‘104 STAT. 3049(1 1)(C). 

^Haw. Rev. Stat. § §6E-43 to -43.6. 

®Haw. Adm. Rules §13-300-35. 
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sponsibility to see the repatriation completed successfully. Thus, no NHO can be 
seen, nor does any NHO want to be viewed as the “most appropriate claimant”. Un- 
fortunately, a federal agency or institution may view a “joint request” as a com- 
peting claim pursuant to the NAGPRA'^, resulting in the ancestral remains or cul- 
tural objects being retained until this apparent “dispute” is resolved. It is our hope 
that some federal guidance on the difference between a competing claim which does 
involve fundamental conflicts and disputes between NHOs and a “joint request” 
which is an expressed commitment between NHOs to work collaboratively can be 
developed in the future. 

The NAGPRA has been referenced during international repatriation efforts with 
institutions and agencies within countries which do not have laws that require the 
repatriation of ancestral remains and cultural items in their collections. OHA be- 
lieves that the fact that the NAGPRA exists and has heen successfully applied and 
completed in the United States of America has positively impacted international re- 
patriation efforts and resulted in iwi kupuna and cultural objects being returned 
home to Hawai’i from abroad. 

OHA believes that the NAGPRA process is of extreme importance to Native Ha- 
waiians. Repatriation efforts can be complex and OHA is committed to encouraging 
and supporting the effective participation of Hawaiian communities, families and in- 
dividuals in developing a framework which will build on the lessons of the past and 
guide the efforts of current and future generations to ensure that NAGPRA achieves 
the goals of its policies and provides an appropriate and respectful final disposition 
for our iwi kupuna and cultural objects. 

I appreciate the opportunity to provide testimony on this very important issue to 
our Hawaiian people. 


Prepared Statement of Elizabeth S. Merritt, Deputy General Counsel, 
National Trust for Historic Preservation 

Dear Senator Akaka: 

The National Trust for Historic Preservation appreciates the opportunity to sub- 
mit comments on the Native American Graves Protection and Repatriation Act 
(NAGPRA), Pub. L. No. 101-601, 25 U.S.C. §3001 et seq., as a follow-up to the over- 
sight hearing held by the Committee on June 16, 2011. 

I. Interests of the National Trust 

The National Trust has a long-standing interest in the preservation of our na- 
tion’s irreplaceable cultural resources. Congress chartered the National Trust for 
Historic Preservation in 1949 as a private nonprofit organization to “facilitate public 
participation” in historic preservation, and to further the purposes of federal historic 
preservation laws. 16 U.S.C. §§461, 468. With the continued support of almost 
200,000 members nationwide, the National Trust has been involved in helping fed- 
eral, state, and local agencies to effectively address and resolve issues affecting cul- 
tural resources for more than 60 years. In addition, the Chairman of the National 
Trust has been designated by Congress as a member of the Advisory Council on His- 
toric Preservation, which is responsible for assisting other federal agencies in com- 
plying with Section 106 of the National Historic Preservation Act. See id. 
§ § 470i(a)(8), 470s. 

The National Trust has been actively involved for decades in efforts to protect cul- 
tural resources and traditional cultural properties. Many of our constituents are 
tribes and individuals involved in the repatriation of Native American human re- 
mains and cultural objects. The National Trust is particularly concerned about repa- 
triation and the protection of burial sites given the prevalence of looting and van- 
dalism that occurs on public lands and within traditional cultural properties. 

These and a variety of other threats facing traditional cultural properties have 
often placed some of the nation’s most critical sites on our annual list of America’s 
11 Most Endangered Historic Places, based on nominations from tribal members. 
Most recently, we included Bear Butte in South Dakota and the Greater Chaco 
Landscape in New Mexico on our just-announced 2011 List of America’s Most En- 
dangered Historic Places, as well as Pfgat in Guam, which was listed in 2010, and 
Mount Taylor in New Mexico, which was listed in 2009. 

The National Trust respectfully requests that you and the Committee consider the 
following recommendations: 


■'25 use §3005(e). 
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II. Culturally Unidentifiable Human Remains and Associated Funerary 
Objects 

In March 2010, regulations on “culturally unidentifiable human remains” were 
issued by the Department of the Interior. However, the regulations did not require 
the repatriation of funerary objects together with the human remains with which 
they were associated. The Department of the Interior’s policy was based on an inter- 
pretation of NAGPRA which assumes that the Department does not have the legal 
authority to require this. 

During the June 16, 2011 oversight hearing, the Honorable Mervin Wright, Vice 
Chairman of the Pyramid Lake Paiute Tribe, testified that the March 2010 rule 
failed to meet the policy goals of NAGPRA. He stated: 

“The traditional burial is inclusive of everything in a funerary process, as well 
as everything in the grounds or in caves or on scaffolds at the site .... In 
the end, the tribes could receive the human remains, while museums keep the 
funerary objects, which they can sell, trade, or deal away, irrespective of the 
policy goals of repatriation laws. It creates a public policy that grave robbing 
of objects is acceptable . . . .” 

Recommendation: Congress should clarify the intent of the statute through a tech- 
nical correction to require the joint repatriation of culturally unidentifiable human 
remains together with associated funerary objects. The repatriation of culturally un- 
identifiable human remains — along with associated funerary objects — is consistent 
with NAGPRA and with Congressional intent. 

III. Ancient Remains 

NAGPRA defines “Native American” human remains as remains “of, or relating 
to, a tribe, people, or culture that is indigenous to the United States.” 25 U.S.C. 
§ 3001(9). In Bonnichsen v. U.S., 357 F.3d 962 (9th Cir. 2004), the Court ruled that 
Native American remains are only those that bear some relationship to a presently 
existing tribe, people, or culture.” The interpretation adopted by the court in the 
Bonnichsen decision would render ineffective numerous sections of the Act, such as 
25 U.S.C. § 3002(a)(2)(C) (claims based solely upon aboriginal occupation), and 25 
U.S.C. § 3006(c)(5) (disposition of culturally unaffiliated remains). 

Recommendation: Congress should clarify the intent of the statute through a tech- 
nical correction to the definition of “Native American” so that the definition would 
read “of, or relating to, a tribe, people, or culture that is or was indigenous to the 
United States” (emphasis added). 

IV. Disposition of Unclaimed Cultural Items 

“Unclaimed” cultural items have been defined by the National Park Service as 
“Native American human remains, funerary objects, sacred objects, or objects of cul- 
tural patrimony excavated or discovered on Federal or tribal lands after November 
16, 1990 and not claimed under section 3(a) of the Act (25 U.S.C. § 3002(a)).” In the 
final regulations, the Department responded to Comment 14 and stated, “[a] pro- 
posed rule regarding the disposition of unclaimed cultural items is currently under 
development (43 C.F.R. § 10.7).” 75 Fed. Reg. 12,382 (Mar. 15, 2010) (Native Amer- 
ican Graves Protection and Repatriation Act Regulations — Disposition of Culturally 
Unidentifiable Human Remains). 

Recommendation: The Committee should direct the National Park Service to pro- 
vide Congress with more information on the proposed timeline for the rule regarding 
the disposition of unclaimed cultural items, and how soon the public will have an 
opportunity to comment on it. 

V. Increased Funding for NAGPRA Grants 

Despite contrary testimony by Ms. O’Dell from the Department of the Interior 
during the June 16 oversight hearing, NAGPRA grants are severely underfunded, 
particularly with regard to grants requested by indigenous peoples within the 
United States. Many of these prospective grantees lack the financial and staffing 
resources necessary to conduct consultations and repatriations. 

Recommendations: (A) Congress should provide additional funds for NAGPRA 
grants, repatriation, and technical assistance programs that will help advance the 
full implementation of NAGPRA and the repatriation process. Since there has been 
a steady increase in NAGPRA grant requests over the years. Congress should pro- 
vide adequate funds to meet the growing need for NAGPRA consultation/documenta- 
tion grants and NAGPRA repatriation grants to ensure timely and adequate compli- 
ance. 

(B) Congress should provide additional, separate funds for federal agencies so that 
these agencies seeking financial assistance for repatriations are not competing with 
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the tribes for already oversubscribed grant funds that should be exclusively for the 
tribes. 

VI. Oversight and Enforcement of Repatriation by Federal Agencies 

The GAO Report admonished several federal agencies for failing to complete in- 
ventories, provide notice of human remains and other cultural items to tribes, and 
repatriate such items. A second GAO report also documented the slow rate of repa- 
triations by the Smithsonian museums. 

Recommendation: Congress should provide strong oversight of federal agencies, 
such as the Tennessee Valley Authority and the Smithsonian, to ensure that the 
agencies prioritize their repatriation programs and efforts. 

VII. International Repatriation 

An estimated 1 to 2 million human remains, funerary objects, sacred objects, and 
objects of cultural patrimony currently reside in international repositories. While 
the NAGPRA applies to federally funded institutions within the jurisdiction of the 
United States, it currently does not extend internationally. These ancestral remains 
and cultural objects left tribal lands through grave robbing, explorers, scientists, an- 
thropological studies and archaeological excavations, war, and the sale and trade 
with U.S. institutions, such as the Smithsonian. Foreign collections continue to ob- 
tain items through markets that deal internationally in the trade of Native Amer- 
ican human remains and cultural items, many of which could not legally be sold 
in the United States. 

In December of 2010, President Obama signed the U.N. Declaration on the Rights 
of Indigenous peoples, which supports the repatriation of human remains and cul- 
tural items: 

Article 12. Indigenous peoples have the right to manifest, practice, develop and 
teach their spiritual and religious traditions, customs and ceremonies; the right 
to maintain, protect, and have access in privacy to their religious and cultural 
sites; the right to the use and control of their ceremonial objects; and the right 
to the repatriation of their human remains. 2. States shall seek to enable the 
access and/or repatriation of ceremonial objects and human remains in their 
possession through fair, transparent and effective mechanisms developed in con- 
junction with indigenous peoples concerned. 

Currently, only a few international repatriations have occurred from international 
repositories to tribes, who are often overwhelmed by the process due to lack of re- 
sources. Many of these international repatriations have taken an excessive amount 
of time, some upwards of 20 years, and others have been abandoned because of fi- 
nancial constraints and staffing limitations. 

Recommendations: (A) The Committee should investigate the growing need for 
international repatriation among tribes and assess international models for repatri- 
ation (for example, the Museum of New Zealand Te Papa Tongarewa and the Aus- 
tralian Government’s International Repatriation Program). 

(B) The Committee should develop legislation that would: (1) provide funds for in- 
digenous communities in the United States to research, consult, and repatriate 
internationally; and (2) penalize the international exportation and trafficking of Na- 
tive American human remains, funerary objects, sacred objects, and objects of cul- 
tural patrimony. 

Thank you for the opportunity to provide testimony to the Senate Committee on 
Indian Affairs on these very important issues. 
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Prepared Statement of Jack F. Trope, Executive Director, Association on 
American Indian Affairs 


Dear Senator Akaka: 

The Association on American Indian Affairs (AAIA) appreciates the 
opportunity to submit comments on the Native American Graves Protection 
and Repatriation Act (Pub. L. 101 -601, 25 U.S.C. 3001 et scq., 104 Stat, 
3048) and repatriation in general. There are several issues pertaining to 
repatriation that the AAIA believes should be reviewed, including: 1) 
clarifying that the Secretary of Inferior has the authority to issue regulations 
concerning culturally unaffiliated funerary objects; 2) inserting "or was” 
into the statutoiy language of 25 U.S.C. § 3001(9) to ensure ancient 
remains arc covered by NAGPRA; 3) increasing funding for NAGPRA 
grants, particularly tribid grants; 4) ensuring that federal agencies, including 
the Smithsonian, come into compliance with NAGPRA through enhanced 
oversight and extra resources to tlie extent possible; and 5) investigating the 
need for tind identify obstacles to international repatriation, develop anti- 
trafficking legislation, and provide resources to ensure that the provisions in 
the United Nations Declaration of the Rights of Indigenous Peoples 
(UNDR IP) regarding repatriation can be more fully realized. 
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I. Interests ■}! the Association on Aiuerican luiiinii Affairs. 

The AssosiaSion twi Antcricsn Indian AGSHrs hss Heon vceriing for 69 yeors to proinoie Iho spais 
and iniiSBSis of Maiivo Ansafoaii peopies to Jivu. heahijy and prodiioties Bves. Ilia AAIA las aa 
all-IniSas BoerJ of DircKJora Sow aerosB ihc csniatry. Our D'>nt 2 iit projeste -fbcsE ia ths areas of 
mlbiral prKeivsJitKi (socred lands pratectitm, rapabjailcn and Nafive langissea p^eseivailcn), 
youth/odneation (sdialarslitps, Indiari ddid wcl&re Advocacy), hcaTfo and fetoai rcessgoition of 
unrecognized Indinn tribe*. 

'ITie AAIA was intogmily involved in the development of the 'Nalive American Gtsivea Protectioa 
and Repatriation [NAGI'KA) and one of the main proponents of the repalrialion provisians in Uie IflvCAI 
Act. NAGPRA was a htige step forward in terms of repatriation efforts in the Unilud Stales^ alUiC'iigh we 
believe that repatriation needs to cventaallyincludeprivsiacoUoctionsandimcniatjortal colledfoni. The 
Asnaalitm on Ameriesa Imiitn Affiiirs* earreat SnterasUonai Repatriation Ptr^ecl is one of the first 
largi-scrie, sau^-ooinasnnity efforts in d» soEBliy to iirvssHsate this grewir^ WKste of coniatm ansrssg 
indigenous Eommnnitiss in the Stales, 

a. CsltnraUr IMdoitiflnbfo ^wacrar/ Ohjerts 

IiiMfirclj 201Q, tlie Department of InteiiDr Issued jzclilations on culluiallynaidetiUfiable liuinan 
remains. Although Kipalriallou of culwmlly uaidcntifiable fonBtaiy objects is rccommetldcdt it is ™i 
required that they be repatriated. This is based upon an intstpretation of NAGPRA whwhy tlie 
Depnitment of Interior concluded that it did not have the lejtd euthorily to require this. 

RECOMMENDATION: Congress should consider e Isslrmsal amendment that would clarify that lUe 
Department of loterimr las tho authority to require repmria'ion of culhually idcctlEablu and unatHlinled 
funcmiy cEgetas. 


JIJ. AaKttmr Rtartalos 

NAGPRA detfliies “Native American” human remains a.s remains "of. Of rBlaUng lo, a 
tribe, people, or cultnto tliat is indigenous to tlie Urtiled States." 25 U.S.C. 5 3001(9). In 
Boimiclisar v. U.S., 357 F.3d 962 (9o Ctr. 2004), the Court ruled that Native Ammioan ramains 
are only those that bear some relationship to a presenllj' exinling tribe, people, nr culmre?' Tlie 
BottufSJ^gn decision ts hig illy suspect ns a matter of law given foal It would render numerous seotlonsofthe 
Act virtsndly superilncnf, e,j,, 25 U.S.C. 3002<a)(2)(C) (ctaiiOS based solely upon ahorigiiul oecupalionK 
25 U.S.C. 3e05(o)[5) ^disposition orcBlturaliy unaflrltBtcd remains). 

RHGOMisSENElATJONt Puss teibnical legislation adrils^ “er Wfis” to Ok sSatotocy language so 
that Ihc deSnittoo of "Native Atuericati" -will jtad “means of, or rdathtg to, o tribe, paoplc, la- 
culture that is of »w indigenous to the United States” {emphasis added). 

IV, Incrca.sed Fujidiug for NAGPRA Grants and Oversight of Federal Agencies 

'lire National Park Sorvice has been unablo to fund a large portion of Ihc gtsihts requested 
by indigenous peoples within Iho United States, many of whom tack the iinarLeia) and stafUng 
Eesoutew necessary to conduct consultations and repatriate. In addition, aecordtag to tho OAO 
Report, EBvera! federal agcix^ collections have not compiwed inventories, ptmtideil notlcs of 
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human remains and olher cultural items to tribes, and/or repatriated such items. Moreover, a 
separate GAO report (loeuincnied ihe relatively slow pace orrcpatrialions by the SmlthsoBian. 

RECOMMEND ATiOhi: Cimgress skcnld allooata additional iimds Sir NAGPRA Grants and 
rcpatrinlion and technical assistance programs that will help advance the fill! iiuplementaiion of 
NAGPRA and the repatriation ptocsss. It should also provide strong ovcrsighl of federal 
agearaesj such as ihe Tecnessec Valley Afisney and Ihe Smifhsonian, to ensure that the agencies 
prioritiM their rep atriadoa programs and efforts. 

V, Repatriation to Tribes that arc iwtFederaQy Recognized 

The recently adoplod regulations acknowledge that some of the so-called "culturally 
unidentiilable remains" may be culturally etfuiated wiUl tribes not recognized by the federal 
govetanieiit. The regulatimis pemtit fepasriatioos to be mads to such ponps, b«t do not require them. 
These dispositiais may late place only if, after consuhtdos, no rederafty rscognized tribe that could 
make a olainr based upon the euitaraily unidenilfiablc regulations olgeots mtd the Secretary of Iraerier or 
his designse so reoommonds. This Is un improvemeat &otn earlier drafts of the regulations which 
required afliraKlive wnsem fiom ail federally recognized tribes before such a repatriation could take 
place, but still creates a considerable obstacle to repatriation by non-federaHy recognized tribes. 

RECOMMENDATiON; We request Uiat Congress ask the Secretary of Interior to reconsider 
this part of the regolacions. We helieve that where cultural affiliation can bo shown that this 
should take priority. For exatuple, if a federally unrecognized tribe such as the Mattaponi or 
Houma can show cultuiu! a^liation and no federally recognizod tribe can make such u sl'nwiog, 
we see no reason why the Houma or Mattaponi should not be able to rcpaliiase those remains 
which have heca classified unda the statuta as “culttiially uaidentifiable?', 

VI. IntcruationsI Rapatiintioii 

An e,stimatcd 1 to 2 million human remains, flmeiury objects, sacred objeas and objects 
of cultural patrimony currently reside in inteniafional repositories. Tiicse human remains and 
cultural objects have ended up in international repositories as a result of actions by ettplorers, 
scientists, various anthropological studies and trades or sales wilh U.S. institutioas, snch as Ihc 
Smithsonian. Forcigu collcelioirs conlinue to obtain itenrs through markets tiiat deal 
intemationany in the trade of Native ATticrican human remains and cultural Items, many of 
wMcb could notlqpUy be sold in the United States. 

While die NAGPRA applies to fbderaliy funded institutions within the jurisdictron of the 
United States, it currently docs not extend inteniationally. In December of 2D 10, President 
Obama signed the U.N. Declaration on the Rights of Indigenous peoples, wliiclt supports the 
repatriation of humtui temams and cultuml items: 

Article 12 Indigenous peoples liavc..,the right to the use sod control nf their ceremonial objccls: 

and the right to the rcpalriation of their human n:tnahis,.,Slales shall seek to en^Ie the access 

oitd/or repslriaticm of ceremonial objects and bmuian isntains in tbeir possession tlirough fair. 
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traii£pari:nt awl mcchamsins dftvolapod in oanjunctiDn with IndigcrKHW pcnplcs 

concefiind. 

To dale, only 0 JiiimJrul of 'atemationai icpnfet^ions have occnned and fribis? are oftat 
ovcwlseltned by the di£Bcu!t piocess of r^atHatkg itatns intec:aitioia]{iy. 

RECOMMEKDATIOM: ITte AAIA requests (hat Congress take a closer look at this growmg 
need for inlernslional repatriation Btnong tribes, fully assesB the issues suirounding intemalional 
repatriation and allocate fuids ibr indigenous eomiuunilies witliin die U.S. to research, consult 
and reputriato intentattonally. In addition, the AAIA requests that Congress look into creating 
legislation tliat will prevent the illegal intctnalional trafficking of Native Auteriean human 
remains, fimerao' objects, sacred objects, and objects of cultural patrimony. 

Thank yon ngem for ths opportunity to submit comments and for your consideration of 
this testimonv. 


Prepared Statement of John W. McCarter, Jr., President/CEO, Field Museum 

OF Natural History 


Dear Senator Akaka; 

On behalf of the Field Museum of Natural Htsioiy, thank you for holding the aune 1 6, 

201 1 , “Ovsrsi^ Hearing on Finding Oitr Way Ifomet Achieving the Policy Conk of 
NAGPRA.” We deeply appreciate (he Senate Committee on Indien Affairs’ atteation to 
the implemsuiation of the Native American Qiuvcs Protection and RoixartaliOn Act 
(“N AGPRA” Of the “Act”). You stated in your opening remark-s that the issue is so 
importtmt that Ilje Committee would like to hear ftom evetyone. and for that reason, Ihe 
Hearing will be open fbr two weeks for the subiaission of written testimony. We are 
pleased for the opportansiy to be heard fhioagh written teaimony, but we arc deeply 
disappomisd and concerned thin no tnusctHn wus fnrited to iesiify. 'WM!e we recognize 
titat the Smitiisoman Institudon was represented at the Hearing and appreciate the 
valuable comments mads by Mr. Cover, it is rigatficant that the Smitiuonkn is subject to 
flbe National MnserKii of the American fridian AN ("NMAIA”), not to NAGPRA. 
ThoreStre no museums thatarosulgect to NAGPRA were lepreseEled id the Heamig. 

This kfundsnKintailyiroubKrtg because the Act itself is specifieaiiy w'Oided tostr&ca 
baiaucc amoi^ tlie many diverse groups affected - inaluding not only Federal agenaies 
and Indian tribes, but also museums and sdentitic organizations. 

From the firN effbrts to ctafl nationEl lepariation legislation, central to that effort has 
been a respect for the Isuman rights of Native Americans, bat also fts" the values of 
scientific research and public education, niE Senate CKpltcitiy recagnized "the hupoitant 
function museums servo in sntaety by preserving ilie past to educate the public end 
increase awareness about our coantty’s hudwy” (Senate Report IQ 1-473, at 4), and 
speoiScatly attended MAOPRA to ‘kcflest an understanding of the impocteat historic and 
cultural value of the remains and otgeots in museum coilecUons" (Id,), NAGPRA is 
specifically worded to reflect this baktacit^ of Irlerests, and mnseoms arc a vi tal 
component of that balance. Musetens should be represented at the vritiisss tabic whenever 
NAGPRA ia coimdared by Congress. 

The Field Museum ofNamrel History is subject to NAGPRA as an in^tution that 
receives Fodcnil fimds. The Field Museum and its staff have been ocfiw parlieipsnts fe 
the NAGPRA process since its inception: sis a Panel Member on the 1989 National 
Dialog on MusKUnVNative American Relations, providing testimony during the 
Congressional hearir^s, as an early mearii^ofthe NAOPRA Review Committee, 
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through multiple submissions of written comments on the regulations, as a recipient of 
numerous National NAGPRA Program consultation grants, and most importantly, as a 
participant in many consultations and repatriations with Indian tribes, Native Hawaiian 
organizations and Alaska Native villages. 

We acknowledge that the primary puipose of the June 1 6, 201 1 Oversight Hearing was to 
address the recent Government Accountability Office reports on NAGPRA compliance 
by Federal agencies, including the National NAGPRA Program, and NMAIA compliance 
by the Smithsonian Institution. However, the Hearing touched on issues of special 
significance to museums, most notably, the Committee’s interest in possible amendments 
to the Act. If Congress is to consider any amendments to the Act, we specifically ask that 
it address the disposition of culturally unidentifiable human remains. 

As you are no doubt aware, on March 15, 2010, the Secretary of the Interior published 
regulations on the disposition of culturally um’dentifiable human remains (43 C.F.R. § 

10.1 1). We believe that in doing so, the Secretary e.xcecded his legal authority and that 
these regulations must be withdrawn. In passing NAGPRA, Congress created a process 
for the repatriation of Native American human remains that can be cuJtwalfy ajjfiliated to 
a present-day Indian Tribe. As we have stated in our previous public comments 
(attached), the Section 10.1 1 regulations create a new process for the disposition of 
culturally unidentifiable human remains that is distinct and separate fi’om the Act’s 
repatriation process for culturally affiliated human remains. 

The only language in NAGPRA that addresses the disposition of culturally unidentifiable 
human remains is the charge to the NAGPRA Review Committee to: (0 compile an 
inventory of culturally unidentifiable human remains in the possession and control of 
museums and Federal agencies; and to (ii) recommend specific actions for developing a 
process for disposition of such remains (25 U.S.C. 3006(c)(5)). These clearly are 
instructions for the Review Committee to make recommendations to Congress for 
possible future legislative action. The House Report on NAGPRA indicated as much, 
stating, “The Committee looks forward to the Review Conunittces [sic] recommendations 
in this area” (H.R Rep. No. 101-877, at 16). The Review Committee provided its final 
recoimnendations to Congress in 2000 (65 F.R 36462-36464’>f “Recommendations’ ’). but 
as of yet. Congress has not chosen to act upon them. The Field Museum is not opposed to 
a process for the disposition of culturally unidentifiable human remains - we believe such 
a process is for Congress to establish, not the Secretary of the Interior. 

Further, the new regulations on culturally unidentifiable human remains create significant 
legal exposure for museums, as they provide museums no protection fiom claims for 
breach of fiduciary duty, public trust, or violations of state law for their good-faith 
dispositions of culturally unidentifiable human remains. This result is contrary to both 
the language and intent of the Act. As enacted, NAGPRA limits the liabiliQr of “any 
museum which repatriates any item in good faith.” 25 U.S.C. § 3004(f) (emphasis 
added). While the Act does not define “repatriation,” the clear intent is to protect 
museums fiom claims arising out of their good-faith compliance with the terms of the 
Act. 
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In contrast lo NAGPRA, the new regulations exclude culiuralty unidcnUCable human 
remains &om the § 3004(f) liabilily shield through the new definition of “disposition-’’^ 
According to the new regulations, “disposUion” means the transfer of control over Native 
American human remains, etc., by a museum or Federal agency. The new regulations 
distingiush the repalriation of culturally affiliated human remains (pee 43 C.F.R- 10, § 
I0.2(g)(5)(ii)) from the disposition of culturally im identifiable human remains (see 43 
C.F.R. 10, § 10.2(g)(5)(iii)). Under the Final Rule, it is clear tiiat the disposition of 
culturally unidentifiable human remains is not a repatration. The efTect is that a 
disposition of culturally unidentifiable human remains, even in goad faith and in 
accordance with the Act and regulations, is not protected by § 3004(f) because a 
disposition does not qualify os a repatriation, Througlt its definitional provision^ the 
new regulations have effectively opened museums up to unlimited potential liability for 
their determinations on cultuiully unidentifiable human remains. Given that dispositions 
of culturally unidentifiable human remains are more likely to create uncertamLy and 
competing claims, it is untenable and unacceptable for museums not to be provided the 
same protection from liability that is granted for the repatriation of cuhutally affiliated 
human remains. We question whether tlie Secretary can even lemedy tliis through 
regulatory- revision, as we believe only Congress, not the Secretary, can provide museums 
protection &om legal cl sums for actions taken pursuant to the Act. 

As Mr. Cover noted in his testimony, the real irony is tliat die required disposition of 
culturally unidentifiable human remains under the Section 10.11 regulations will preclude 
any later finding of cultural affiliation \\4ien scientific advances and continued 
consultation could enable such determinations to be made. Hie Section 10.1 1 regulations 
require museums to offer to transfer control or be subject to civil penalties, when instead 
time should be allowed to conduct the necessary consultation and research lliat could 
allow human remains to be returned to the proper descendants. The Field Museum has jn 
feet through continued research and consultation aifiliated and repatriated, human remains 
that initially were listed as culturally unidentifiable. Where such determinations cannot be 
made, Cot^ess has affirmed that museums serve as appropriate repositories for human 
remains. If any anaendments are to be made to the Act, we ask that Congress pay 
particular attention to the new Section 10.11 regulations on culturally umdcntifiable 
human remains and take steps to restore the balance that has been lost through the actions 
of the Secretary and the National NAGPRA Program. 


Thank you for your time and consideration. 
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Prepared Statement of Leo Stewart, Interim Chair, Board of Trustees, 
Confederated Tribes of the Umatilla Indian Reservation 


Dear Sunulor Akaku: 

The Confederated Tribes oflhe Unielilln Indian Reservation (CTUIR) would like to express our 
apprccintion to the Senate Coinmitlr^ on Indian Affairs (SCIA) for their continued attention and 
oversight of the irnpiementation of Lire Native Anterrram Graves ProtccIiDn and Repatriatian Act 
(NAQPRA). NAOPRA was hitrd-fouglil-ror Jcgislatioti that represented a reversal of long-slnnding 
policy addressing tlie human rights of tribes to protect the graves of our ancestors. The CTUIR has 
coininented in the past regarding rarxjmmendations tor improving Ihe law and we stand by Ihosc earlier 
rccommciidalians. This letter is intcntlcd to offer our support and additionnl suggestions fbr 
iinplcmenlntion of NAGPRA. 

Tire CTUIR also appreciates lire report and work of tire Oovernment Aecoiuitahility Office {GAO) in 
reviewing the iinplementation of NAGPUA. I doubtifwc untieipaled twenty years ago when NAGPRA 
wris passed ertaetly bow long it would lake to implement lire law, but efTactivc implcmcnlalioii is 
certain ly iiasta ned by oversiglit by tire GAO arui SCIA. Ho wove r, b eeause (here is no federal agency or 
entity responsible for fttll-timc erforcement and oversight ofNAGPRA implementation tire law is likely 
going to remain a problem for enrorannent. Tliere is, ofeourse, lire NAOPRA Review Cojniniltce 
which lieara disputes, but sireh a formal process is only nvaitable lo tribes with the resources to pursue 
such disputes. Further, without an agency to handle enforeement, tirere is the risk tlrai truly recaleilranl 
museums might Just fall tlirougli the cracks. We have cltiiius witli nutseiiras which iiavc bcca pending 
tor some time, and the only practical alletnalive is the dispute resolution process Uitouglt the Review 
Committee, That takes time and money, liowevcr, anti that money can be better spent working with 
cooperative museums. Our experience indieiilas that some non-cooperative museums both understand 
and count on tills. 

NAQPRA entrusts oversiglit and enforeement with the Secretary of tire Interior alone. Tire law does not 
give any additionnl authority over other fedeml departments nor the necessary ainhority lo create an 
enforcement arm wathin the Department of lire Interior to carry out this rresponsibility. Wliile the 
Nntional NAGPRA Office oversees the implementation of tire law, it lias no authority to investigate or 
resolve NAGPRA non-coinpliance issues and only advisory authority over agency compliance. A new 
or eaisling agency with specific enforcement aiilhoiily over NAOPRA would, in our opinion, assist and 
hasten the proper implementation ofNAGPRA. As NAGPRA lacks an enforcement mechanism for 
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ngcncics or any psiinllics For faiUiro (o comply for those aycncius, NACPRA oompliuiiuc is a 
discretionary aud largely iiiiruiidctl mandaic. A single lolcral entity reviewing enforeement of 
NAOPRA could also work with other fodemi agencies anti mnscnins to idealiry detioionoies as well as 
successes. 


Independent of an ovcrsiglit entity, GAO may tinderlake a review ormnscum compliance witli 
NAGPRA. Obviously tilts is a dannling task with the many entities thnl fit the definition of "niLscum" 
under NAGPRA. hut ifa few large, representative nniscinns could bo scloetcd for review at the out-scl, 
the issue of miiscuin comtjlianco woukl receive nnoie inenningful scrutiny tbat llie tribes do not always 
hnve the ability to provide. Each miiscuin has its ouar repatriation conimittce with varying degrees of 
cITuotivencss and biireaueiacy. Each museum also lias ils own level of eetininty tequiied to find 
“cullural affiliolion’’ under NAGPRA. ft would be helpful to know what works for mnseuras as well as 
wlialdocs not work. Tho C fUlB. lends to only see the end product, the loner dclcrminina cultural 
afTiliation, or the endless Idlers requesting additionni evidence, evidence that is oflen only in the 
possession of the museums themselves. 11 will take a long lime to idcntil'y all museums subject to 
NAGPRA. and much longer still to detennino llie degree to which they nre following Ute Imv, hut until 
this is done we will not know ifNAGPRA hasaccamplished its purposes. 

Eunding reinaiiis a critical issue for NAGPRA Unpieinciltation, Wo have previously noted lliot 
NAGPliA grants only go so fnr and can cover the documentation and rcpaliiation, but do not cover the 
bnckground rcscnrcli to identify the [umains at tliu onlset prior to the inltlntton ofoonstiltalton. The 
CTUIR lias suggested a line-item williin lite Gepailmcnt of the Interior Bureau oflndinn Affnirs budget 
to fund tribes cither directly or through tho P.L. 93-638 Scl f-Dctcrminatinn contracling process to do 
NAGPRA work. Such a funding mechanism svould greatly aid tribes with minimnl resources in 
pursuing repatriation of tribal ancestors. Recently the economic eliinnte has forced ns to reduce slalT 
thnl handle NAGPRA issues, causing delays and reducing the number of repatriations. We will 
continue to work willi NAGPRA, but mote work will have to be spread out among fewer slaff. 

The CTUIR lies a lot mom work to do le get our ancesLurs liomc. There arc doaens if not hundreds of 
museums who may polentinlly have CTUIR ancestors in llieir collections, so pervasive was the 
dislrihlltion of Native American human remains. Since tiic regulations for the disposition of oulliirally 
utiidenlifiable human remains were issued Inst year wti have not gone Ihroiiglt this process to repnlriotc, 
llBivuvur, as the GAO report concluded, tlie Culturally Unidentifiable Database is only as useful os the 
data put into it and some of that data is iticoniplele or inacenrnte. We can not know liow many remains 
that would have been dclcrmined to be Native American before the Kennewick Man tieciston have been 
unilaterally determined by mnseuma to be nou-Nalivc American wilhoiil coiisnltalion. 

in conclusion, we liopo that this Idler does not convey an excessively bleak outlook for the future of 
NAGPRA. On llic contrary, wc liavc found that onr successes In NAGPRA fnr oiilnumbcr our failures 
or obstacles. We have rupalriaied hundreds oftribal ancestors ami Ihotisands of both associated and 
unnssociated runcrary objects. Wc anticipate that llie finnl issuaiicu efllie regulations for the disposition 
ofcnluinilly imidcnliriablc Inirann remains will hasten further lepalriations and we arc lliankful those 
regulations were issued. Most mascunis work \vcll with us and if the consLiltatlon starts on a 
cooperative foundation wc can iiave an enormously i»sitivc relntionslup as museums telura human 
remains for rightful burial and wc reunite our ancestors with their homeland. This success stands in 

contrast to the various instances whore agencies have failed lo comply witii Ihe Endangered Species Act, 
National Enwronmcmnl Policy Act, or and oilier federal laws, resulting in endless lawsuits and perhaps 
CYcnUial compliance. NAGPRA compliance for (federal agencies unfortunately remains discretionary, 
and dius justice is not always ochteved. 

Thank you again for your continued attention to the appropriate implementation of NAGPRA. It may 
lake many more years to complete, but each repatriation is a step closer to bringing alt of our ancestois 
home. 
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Prepared Statement of Matthew Wesaw, Chairman, Pokagon Band of 
P oTAWATOMi Indians 


Dear Chairman Akaka: 

On behalf of the Pokagon Band of PotawatomI Indians, I woulo like to submit this testimony to 
the Senate Committee on Indian Affairs as you review the implementation of the Native American 
Graves Protection and Repatriation Act (NAGPRA). We want to commend the Committee for taking an 
interest in this most important issue. 

The Pokagon Band of Potawatomi Indians of Southwest Michigan and Northwest Indiana are 
headquartered in Dowagiac, Ml and has resided in this area for several hundred years with various 
villages scattered throughout the St. Joseph River Valley. Their namesake, Leopold Pokagon, helped 
negotiate the Treaty of Chicago 1833 and, according to the sub-articles of said treaty, insured his 
people's.stay in Michigan while others were removed to Kansas and Iowa. Since that time, Pokagon's 
Band has retained not only their physical presence In the area, but their cultural presence as well. Their 
federal recognition status was restored in September of 1994. 

In part with keeping with cultural practices, NAGPRA related responsibilities are of great 
concern for the Band and in the 21 years since the inception of NAGPRA, there have been several issues 
that the Band has faced. In dealing with various Institutions, some have proven to be more engaging 
than others on a national front, but many of the more local institutions have not been so. In the slate of 
Michigan, the Pokagon Band is aware of several institutions with holdings pertaining to the Band from 
within both traditional and contemporary territories. Several of these institutions have failed to engage 
in the consultation process, ergo repatriation and disposition has been somewhat difficult. With the 
passing of 43 CFR 10.11, several of those institutions are now willing to engage, but It Is still a slow 
process. 

In terms of dealings with specific iristitutions, the University of Michigan and Western Michigan 
University have been problematic for the Band for various reasons. For years, John O'Shea and various 
other administrative bureaucrats at the University of Michigan have acted as a "road-block* to 
repatriation and disposition efforts. However, times and faces have changed and the Office of the Vice 
President for Research, headed by Stephen R. Forrest, have proven to be much more accommodating in 
engaging with the tribes on these issues. The institution recently accepted a joint claim for all CUHR's 
and AFO's, (Culturally Unidentifiable Human Remains and Associated Funerary Objects), by the tribes In 
Michigan for those remains and funerary objects that were taken from sites in the state of Michigan 
currently held by the University of Michigan Museum of Anthropology. This would not have been 
possible with the likes of John O'Shea being involved in the process. With Western Michigan University, 
there was simply no real way for the Band to attempt to engage in consultation because Western never 

generated an inventory of their holdings until more recent times. For 30 years or more, items donated 
to or found by Western's Anthropology department were simply tossed in a basement with the faunal 
remains and kept as a sort of "treasure trove* for research. They have since taken steps to rectify this; 
however, they still have a long way to go, as do ail institutions. 

The Band would like to make a couple suggestions for changes that could improve NAGPRA and 
perhaps better streamline the process for repatriation and disposition. The Band would like to see more 
clearly defined time tables with respect to listing notices on the National Register and that ONA samples 
and imagery originally generated by the institutions relating to human remains, funerary objects, objects 
of cultural patrimony, and sacred objects be Included with repatriations and dispositions explicitly as 
well. 


These are critical issues for Tribes like the Pokagon Band which seek to use NAGPRA as a 
meaningful tool In the repatriation and disposition of our ancesteral items. We believe it is important 
for the Congress to maintain vigilance on the current implementation of NAGPRA to ensure that Tribal 
Governments are treated within the intent and meaning of the law. 

Thank you for taking your time to review our testimony and your oversight on the NAGPRA 
issues. We are willing to assist you and the Senate Committee on Indian Affairs on this most Important 
matter. Please feel free to contact us if you have any questions. 
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Prepahed Statement of George Thompson, Mekko, Ocevpofv Cuko Rakko 
(Hickory Ground Ceremonial Ground) 

The Hickory Ground Tribal Town of the Muscogee (Creek) Nation appreciates the 
opportunity to submit this statement before the closing of the record on the hearing 
of the Native American Graves Protection and Repatriation Act (NAGPRA) on June 
16, 2011. The historic site of Hickory Ground near Wetumpka, Alabama is being 
threatened with destruction by development at the site. 

We are direct lineal descendants of the historic Ocevpofv Cuko Rakko (Hickory 
Ground Ceremonial Ground) etvlwa (Tribal Town), a constituent of the Muscogee 
Confederacy and present-day Muscogee (Creek) Nation of Oklahoma. The struggle 
to protect our ancestors and associated objects buried in our traditional aboriginal 
territory in Alabama is particularly difficult for “removed tribes” such as ourselves 
who are now located in eastern Oklahoma. 

While the Creek Nation is commonly referred to as a “tribe,” the term “confed- 
eracy” is historically and politically correct as is shown by the various treaties and 
Acts of Congress, judicial opinions and administrative rulings identifying it as a 
“confederacy consisting of tribes, bands or towns.” Cf Cohen’s Handbook of Federal 
Indian Law 437, n.87(1941 Ed.). The Creek Nation Confederacy is believed to have 
existed in political form as early as 1540, according to John R. Swanton, The Social 
Significance of the Creek Confederacy Proceedings of the Nineteenth International 
Congress of Americanists 331 (Washington, DC) (Dec. 27-37, 1917). 

Hickory Ground Tribal Town is one of 44 original towns that were removed from 
homeland settlements in Alabama and Georgia during the removal era in the 
1830’s. Sixteen (16) towns still have an active fire with the ceremonies and social 
structure of the ancient towns being maintained today. 

In support for the leaders of the Ocevpofv Cuko Rakko, the Muscogee (Creek) Na- 
tion passed a law in 2006, NCA 06-185. It is titled “A Law of the Muscogee (Creek) 
Nation Clarif 3 dng the Position of the Muscogee (Creek) Nation on the Protection of 
the Muscogee Cultural and Historical Site of Hickory Ground near Wetumpka, Ala- 
bama and Authorizing a Special Appropriation for the Cost of Necessary Measures 
Required to Secure and Protect the Site and/or Cause Commercial and Gaming Ac- 
tivity to Cease. 

The Declaration of Policy for Muscogee (Creek) Nation is stated in this Act to: 

A. Protect cultural sites, whether historic or pre-historic, within those lands oc- 
cupied by peoples who became the constituent Tribal towns of the Muscogee 
Confederacy and 

B. Protect the sanctity of all burials of Muscogee peoples, based upon the 
Muscogee common law that a burial is a permanent resting place for the dead. 

In further support, the traditional leaders (Mekkos) signed a precedent setting 
document for modem times proclaiming unity among the signatory Tribal Towns to 
preserve our burial grounds, mounds and sacred sites, most located in Alabama, 
Georgia and Florida. (Attachment 1.) 

Cause of Action and Injunctive Relief 

In order to protect our burial grounds and grave goods, mounds and places of cul- 
tural patrimony, NAGPRA does not provide us with a right of action and injunctive 
relief when destruction and desecration of these sites occur. This is particularly dif- 
ficult when the lineal descendants are far removed from its aboriginal territory. 
Moreover, the lineal descendants in traditional tribal towns are grassroots people 
hampered by little or no funding in order to aggressively monitor ancient sites and 
burials. 

The difficulty is when another Tribe moves into an area that is not its aboriginal 
area. At the Hickory Ground site the current tribal owner was given title under 
grants from the Alabama Historical Commission to preserve the historic site, but 
instead, conducted excavations removing human remains and storing funerary ob- 
jects at a state University. Hickory Ground Tribal Town descendants are unable to 
require another Tribe to re-inter their ancestors with the correct funerary objects 
now stored at a University. Development of the site is ongoing. As of today, 56 re- 
mains that have been removed from graves are wrapped in newspapers and stored 
in buckets separated from their associated funerary objects. 

A right of action to seek injunctive relief is not available under NAGPRA. 
NAGPRA should be amended to facilitate original objectives of the law. 

Museum Compliance With Inventories 

Hickory Ground Tribal Town and Muscogee (Creek) Nation representatives have 
been unsuccessful in their attempts to work with the National NAGPRA Program 
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in their efforts to obtain an inventory of human remains and objects removed from 
Hickory Ground and in possession of a University under a contract from the local 
Tribe. 

According to NAGPRA and noted in the recent GAO Report, federal agencies and 
museums are required to compile an inventory of any holdings or collections of Na- 
tive American human remains and associated funerary objects that are in its posses- 
sion or control. Additionally, as noted by the GAO, NAGPRA requires these agencies 
and museums to prepare a written summary of any holdings or collections of Native 
American unassociated funerary objects, sacred objects, or objects of cultural pat- 
rimony in its possession or control, based on the available information in their pos- 
session. 

Hickory Ground Tribal Town members wish to protect the ancestors in a manner 
befitting the Town’s historical and cultural place of honor. This includes requiring 
burials to remain intact with all associated funerary objects. 

Under Tribal law NCA 06-185, the Nation particularly states in Section 1-102, 
Declaration of Policy: 

’P. Burials are not real property, and the ownership of a burial does not transfer 
to the owner, possessor, lessor or lessee of real property or the mineral or sub- 
surface interest in real property as does the ownership of a fossil, because a fos- 
sil is an artifact of nature and its location in real property is the result of nat- 
ural forces, but a burial is a human structure which was intended from its be- 
ginning to never be disturbed.” 

This Tribal law reflects many similarities in United States common law that ad- 
dresses human remains and the rights of landowners and lineal descendants. In our 
recent discussions with the National NAGPRA Program seeking clarification on the 
matter of human remains and property laws, it would appear that National 
NAGPRA’s interpretation is that of owner of the property is also owner of the graves 
on the real property. Among the purposes of NAGPRA was to account for and ad- 
dress those unique situations in Native American history that were not covered in 
the common laws such as forced removals and to provide equal protection for graves 
and religious rights protected under the First Amendment. 

NAGPRA defines “possession” as 

“having physical custody of human remains, funerary objects, sacred objects, or 
objects of cultural patrimony with a sufficient legal interest to lawfully treat the 
objects as part of its collection for purposes of these regulations. Generally, a 
museum or Federal agency would not be considered to have possession of 
human remains, funerary objects, sacred objects, or objects of cultural pat- 
rimony on loan from another individual, museum, or Federal agency” [43 CFR 
10.2 (a)(3)(i)] 

As stated in the GAO Report NAGPRA defines a federal agency as any depart- 
ment, agency, or instrumentality of the United States, except the Smithsonian Insti- 
tution, and defines a museum as any institution or state or local government agen- 
cy, including any institution of higher learning, that receives federal funds and has 
possession of, or control over. Native American cultural items, except the Smithso- 
nian Institution. Museums, archeological centers, laboratories or storage facilities 
that are managed by a university, college, museum, or other educational or scientific 
institution would be considered to be included in NAGPRA compliances. 

In the case of the Hickory Ground human remains and funerary materials that 
are at a state university that receives federal funding, it would seem that the 
thresholds for “possession” and “legal interest” have been met. Tenured professors 
and graduate students have published papers analyzing the human remains and ar- 
chaeological material from the Hickory Ground site. We have not been consulted in 
any of these studies. 

Conclusion 

Without consultation with the proper tribal relations of the remains and funerary 
objects, the objectives of NAGPRA are ignored and the NAGPRA operations become 
dangerously close to a dumping operation. Like the sciences and the formalized ar- 
chaeological and anthropological studies often associated with the study of Native 
peoples and often times funded through federal granting programs, we ask for due 
diligence, transparency, and accountability in the research. 

We are not requesting a formal repatriation. We do represent one of the chal- 
lenges addressed in the GAO Report. Our current cultural practices (including cere- 
monial and burial) represent an unbroken heritage only interrupted by our forced 
removal from Alabama to Oklahoma. If we and other removed tribes continue to be 
divorced as stakeholders in the conversations involving our ancestral homelands and 
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ancestors and if this part of the historical record is not acknowledged or included 
in archaeological assessments, scholarly publications, and NAGPRA reporting, such 
exclusion does a disservice to the research involving the study and preservation of 
the archaeological record that is supposed to benefit everyone. Just like us, the 
small number of tribes who reside in areas once occupied by tribes removed to Okla- 
homa and elsewhere, represent a portion of the Native experience in the Southeast. 
To exclude any potential stakeholders or concerned communities from the consulta- 
tion/research process calls into question the validity and thoroughness of the re- 
search and could result in skewed or revisionist history. 

Thank you for the opportunity to submit this statement for the record. 

Attachment 1 
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WHEREAS, 


WHEREAS, 


WHEREAS, 


WHEREAS. 


WHEREAS, 


WHEREAS. 


WHEREAS, 


WHEREAS, 


PROCLAMATION 

>f >t< >» !*■♦ <« + >l< >l> 

'Hib uadiUanal Tribal Towns of ihe Muscogee Nuilon have maintained a 
Knaiulcalrustux for sovcroance based on tradldoii.IansuG«e, culture. 

tnairilinca] blood relationship, common law, and custom since time 
immemorial, and 


At piesent day, there are sbiieen Cl 6) active ceremonial grounils, each 
recognized and supported by the .Muscogee (GtoeiO Natioo, and 


At the ptesent tiire, the Hickory Ground Ceremonial Ground under the 
Iceder^iip of .Mekto George Thompson, bos ussei^ed righiXul vliums us 
lineal descendants loprotecr, preserve, and maintain their ancesiral 
ceremonial ground at Wetumpkn, Alabama, and 


The Muscogee (Cieck) Nation by legislation has recognized and supports 
Mekko Genrge Thompson and bis tMegauen to negouale tbe 
ro-intermcnl of all human remains, associated funerary objects and other 
objects Etnd to protect and preserve the cultuiol landscape cf the anctsol 
and historical Hickory Ground sacred site, and 


Alabanra State Department of Transportation bus IdeatiEcd a highway 
project funded with Federal funds on a site within ttie Hickory Ground 
iandscapein Wetumpka, Alabama, however, the State has failed to consult 
as required under the Notioual Historic Preservation Act fNHPA) S1C6 or 
other nppropriaie Federal statutes, sod 


Hickory Crotiad Mekko George Thompson has determined he will he in 
consultation with proper Federal officials for a solutton. and 


It is required that future National Environmental ProleciJon Aa CNEPA) 
ondNHPA § 106 consultations will be necessary fortheState of Alabama 
and elsewhere, and 


Aay fimite consultation i.ssuc.s must be addressed by those trucStiotml 
Tribal Towns who formerly occupied hmda in the Southeast. 
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NOWTKERFOBE. 

TTie ttadiiiDnaJ Tribal Towns of the Miiicegee ^Creelc) NiiiIdb 
PROCLAIM wc will unite in a Coalition of Tribal Town Mckkos which 
will support each Town's effons to ‘riroicci, preserve and mBietutn" 
sacted historical sites in tlx aborieind botociaads of the Muscogee 
people, and 

rURTHEIt THEREFORE. 

The Coalition will share infomtation and pTseedures under a 
Memorandum of Agreement <MOU) pursuant to Tribal law under the 
Moscogee {Cteet) Nation Code of Laws and the following Federal laws 
And polieyt 

1 . 'llie National Hixtorie PreserMlioti Act of 1 966 as amended; 
Revised 5106 tegulailonsfOsceinbcr 12, 2000), 16 USC 470, 470 w-6 

2. The National Eavironmenial Policy Act (NEPA) of 1569. 42 USC 
4321.4331-2 

3. The American Indian Xeli^oux Freedom Act, 42 USC 1996, 1973 

4. The ArchceviosicalFcsourcet Protection Act, (fiSlF A) 16USC 
470Hh 

5. The Native Anterkan Graves friwecnon and Repatriation Act 
(NAGPRA) of 1990. 25 USC 3001. 104 Slat. 3048. P.I.. 101-601 

6. The Federal AntUptifiex Aft of 1906,34 Siat.225, 16 USC431-433 

» *!)! at* !(! *4 * !(e :*! 

SIGNATORIES: Ceremonial Grounds 




Muddy Waler (WeoguOtCB) Tallahassee 
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Prepared Statement of Natalie A. Landreth, Counsel, Working Group on 
Native American Culturally Unidentified Human Remains 

Mr. Ctimrman, Mr. Vice Chaiiman aiid Meinteis of the Conunittoe: 

This stafenient is submitted for the record in response lo issues raised at the June 1 6 NAGPRA 
oversi^ hearing. The Working Group on Native American CulluraUy Unidentified Human 
Remains consists ofNatis'eAmcricaa cocuannity, tribal and religious leadcm with expertise in tribal 
and federal r^attiation policy and rqralriadoiis. Most of the Working Group m embers were 
instrumental in the development ofNAGPRA. 

TlteWorldiig Group was formed mare thanadccade ago spedfioaUy to advocate fbrarulcprovirhng 
for the teUim of the culturally unideatified human remains and Hsaociuted funerary objects set aside 
when NAGPRA was passed! This rule, irow 43 CFR 10. 1 l{c}{4), was made final on 14, 2010. 

Un&rtunatcly, although mandatixig the return of the human icmuius, the final lulepnrpons lo allow 
museums and othcxholdrng repositories to keep liineraty objects associalcd with tliosc rtmaias. thus 
separating the people ■from the items he or site was buried with-- a totally tmaceeplablcrcsult that has 
no precedent either in culture ttrl aw. Aburialalwaj’shasheenaunitcrycortccpt. In Native culture, 
the items buried with a person have critical spiritual rignificance and remoring them may disturb 
that spirit. Even U.S. law-docs not permit tire removal of objects deposited in a grave. We also 
attach resolutions of the National Congress of American Indians that support th is position. (Erdiibil 
1) "iKhibit 1 is printsd on pagt 60 of this h«ariitj“ 

The Working Group submitted comments to the Nsilional NAGPRA oflSec identifying this 
significant problan (atlaclicd herewith as Exhibit 2), but if failed to change the rule. Ute NPS stated 
that the text ofNAGPRA required this rule by firilingto mention assodated funerary objects in the 
authorizing seclirm. (Exhibit 3) While flic Worldng Group docs not ajpuc with this analysis, if 
NAGPRA istobcrcopcacdlbr any amendment, the Committee should serionsly consider amending 
the Act to state ciqrrcsslyih at culturally unidentified hum anianuins may riotbe separated from their 
associated fun eraiy objects. The amendment would look like this; 

Soedon 8(cX5) of Public Law 101-601 (25 U.S.C. 3Q0e(o)(S)) is amended by 
inserting “and associated fimcrcry objects” after "culturally unidentifiable human 
remains” and by inserting “and associated luiumry objects” afler "such rMcnius.” 

The second issue that tire Werking Group has fbeused on in the past severa! years Ls flic so-calied 
Kennewick Fix. As you arc aware, the Kcnnmvick Man case (or, njoto properly, the Ancient One) 
resulted in a strange and unsupported ruling that be<»use Congress used the word 'is" in the 
definition of “N^vc American,” human reannics that predate the fottneiing of the United States in 
1789 are not covered by NAGPRA. Surely this is not what Congress intended. We strongly 
encourage tire Committee to amend NAGPRA to irtake it explicit that NAGPRA covers all human 
remains. The amendment would ben simple one; 

Section 2 ( 9 ) of Public Law 101-601 (25 U.S.C. 300! (9)) is amendedby mscitmg"or 
was” after “is.” 

Although the Burii Adminisfmtion opposed this amendment, the current Administration should be 
asked to resemd the previous position so that this amendment can go forward. This issue too has the 
foil support of the NCAI. (Exhibit 4) 

We hop e that the Committee will very carefully and seriously oonsidw making the two amcndmcats 
suggested in this letter. Both arc meant to correct obwons misintorpretetions and abuses of the law. 
Both comport with the ori^nal intent of the law. Both have the support ofthisWoriking Group, as 
well a< (he NCLAT. Please contact the uiideisigned if you wish lo discuss any tnformadon in this 
letter. We would be happy to work with you on these important issues. 
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Exhibit 2 


4T7{HB4Zn 


Native Ainerican Rights Pimd 

«ai C Sired, Sc^lcWI.AsXbmje. An 


May 14, 2010 


Dr. Sliiny Hult, Manager 
National NAGPRA Piograni 
Kltlional Park Sinvice 
1201 Eye Street, NW, S* Floor 
Washington, DC 20240 
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Ra: CommenU! ortho Chu e aah Alaska Corporation. Comanebe Nadon. Iho Mississiooi Band of 
Cboclaw Indians, ihi; Pawnee Nation, the Pvranild Lafcc Paiule Tribe and the Working Groan on 
CulWraUvUDidonttfieJ Ncliw Arnerinim Hiimnn Remainionttie DRAFfPiiuJ Rulel43 CFRPart 
101 Disuositioii of Culturcllv Unidentifiable Haman Remains ntl24-AD61!1 


I. IiitrvtIuctJoB 


These comments are siihraittert in resporae to tie Federal Register notice (Maith 15, 2010) to 
provide comments on tie final rote on the disposition of culturally nnidcntifiablo human nrmeins 
(CUHR) under the Native American Graves Pratcction and Rqratriatioii Act (NAGPRA). The 
coiamBiits are respectfully submitted on behalf of tlic fbllawbs NARF clicuts: (I) tlie Working 
Group OB Culturally Uhitotified Native American Human Reinatiis C'^otkiog Group"}'; (2) the 
Chngach Alaska C^oration; (3) Comanche Nation; (4) the MissisappiBand of diocEaw Indians; 
(5) the Pawnee Nation; and (6) be Pyramid Laltc Paiute Tribe. We appreciate the opportunity to 
cotnmeut on this drail final rulix 


We strongly supported tlic proposed role, as described in our original comments submiUed on 
January 1I,200S, and wostarngly support the dra&finalrulenowopsnfbr comment^ ThoteckoFa 
final rnleonlheseatteastl26,000 lu^an remains has rosuUed in m inahili ly to eHectuate iitlly the 
purpose and meaoiag ofNAQPRA, Each ««e of the 125,000 is entitled to the dignity and respect of 
going home toa decent (ie)buria!. It is importaut to remember that ifew, ifany.oflhe people now 
honsod in shoeboxes, cardboard cnSinsandwarel looses in federal and federal ly supported museums 
and agencies across the Gnilcd States are there voluntarily; this problem was created by a culture 
that enoCTiraged wholesale graverobbifig and the collection of humEi remains to perpetuate racisl 


1 Itie cemposiu ea ef this W'oddog Group wns pnrtiously pesrribed in c ornmir Us se bnitlsl with respect to this saaic 
nric whro it t^rts Hist ptepeseU for CDunoent (lemuify 1 1, 20081 . 

2 Our sappoil is itet wh elssri b besimse, es d Acnbcd heredn, 'ftt belicvd the nvo sentences riuideg tb C tciaiil of 
funerary ohjeecs optioiia] is arhOroy, capricieus and clearly centraiy (a dbe statute 
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pseudo-science like plucaology. This is a problem that ^vss thrust upon Indigenous pe^Ic; it was 
the steled goal ofNAOPRAlo undo some of this damage and this final rule is one significant siqi 
forward. 

Wo are therefona gratcfiil to the National Park Service, the Bureati oflndian .AQaiis, die sinff of the 
Dcpartmcnl oflhelnleriot pOI) involved mlliis effort, and the OlEccofManasemcntEnd Budget 
fbr worldng together to finalize and publish this rule in dmfl and to request comments on it. 

IL The DOl and the Review Committee are acting weK witMn their nuthority. 

As we rei terate our support, we also ii^tcrato our firm belief that the drali final rule is well within the 
authority of the Review Conurntfeo. There is broad, uniple nutliority under Sectit>ns S(a), SWC23, 
8 (e)(S), 8(o)(7), and Section 1 3 of NAGPRA. The Review CoraiaiUce’s roio is in jaci described 
quite broadly: 

jT)he Secretary sbsJl establish a committee (o monitor and review the 
implementation of the ievaatory and identificaTion process and repatriation 
activities required under Sectioirs 5 , 6 and 7 [of NAGPEA], 

§ S(a). A similar proivision appears in S [c) (2), and of coarse soctioii 8 ( 0 ) [5) speed fically mandates an 
iuv?n|ory of huTnun lerp ninQ Xhc Rovlow CoDimittec is also broadly co mtuan ded to con.suIt[] with 
tlie Sectetaiy in the development of regulations to carry out tliis Act § a(c)C7). Soms special 
interest groups Iwve s« ggeslcd th at the DOI and the Review Committee lack authority to issue the 
final mlc, but these provisions prove otherwise to the most casual reader. 

Moreover, we reilernte that the draft final rule - other than the two sentences regarding fiincraty 
objects below— is not arbitrary or capricious noroontraiy to the stamte. This rule is the product of 
ten years of cnnsultation with, the museum and scicndCo comtauniiy, as well as with the Native 
Atttsricaii community. In addirion, the draft finaliuIcQurrors the process and ownership priority ael 
ftirih in Section 3(u) (2) for discoveries after ! 990. The finaliole also comports with Section 7(aX4), 
which describes how a requesting Indicur tribe can demonstrate cultural affiliation in part through 
geographical infe rm alien. 

EEL Tlieproposaln!gardiiigfim*rairyobject!;isarbitirary, capricious and dearly contrary 
to the statute. 

The one pert of the proposed rule to vrfaich we strongly object is the provision that would allow 
museums and agencies to keep associated firnciary objects: 

A museum or Fedctai agency may also transfer control of funerary objects that are 
associated with culturally unidentifiable human iieaiaiiis.TheS ccrElary recommeuds 
that museums and Fedsral agencies traDsfer control if Federal cr Slate law does not 
preclado it 

§ 10.Il(c)C4). 75 Fed. Reg. 12404. We object to dlis provision on several grounds. First, it is 
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arbitrary aad capricious, and wcwid ihorodbro fail the CftavnsJi test, iuUjat no reasooabls cxplaoatioii 
has beenptovidedfor the aaency’s decision. According to ihcpieanable of the CuBlxule, “[tjwenty- 
two oommcntsis stated that the di^ositioa of culturally unidcnllEahle associated fiiiict^ objects 
shcHiId be maudatoiy" and only one recommended they be leUinted ou a voluataiy basis. 75 Fed. 
Reg. 12397. Ncvorlhclcis, the agency chose to disregard thos e comments on the erroneous grounds 
that there may bo a taWngji problem by napilring museuma to ictum funeraiy olyects aotuoUy 
associated wii iciDBins tbataic to be relumed. Tliis leads to our second ground fbrobjeotitro; under 
general ptineiples of property I atv, one does cot have title or a righ t of possession to objects s tolcn 
liam a grave oroffthebodyofa dead person. Third, the proposal directly conflicts ■with other parts 
ofihc statute by in andating a separate process ouly fbr these objects. Fourth, it is iuconsistcut with 
thcpuipose and intent ofNAGPKA in that itaclucUy mandates the separation ofthe person from his 
or her property, thtis dismantling a burial. NAGPRA was intended as Native Anietieau hunjonrigbls 
luw und not as repositories’ property law. Fifili, from a public policy perspective, die proposal 
creates an impression that stealing “grave goods" is acceptable so long as Iho body is loft 
undisturbed. In this respect, the pr^osed role condones larccuy and perpetuates the abhorreni 
piaetico of stealing from Native American graves and deceased persons. FinaEy, the federal 
govcmmeiil docs not have tide to the funeraiy objects iu question and doesnoibavelheaulhod^lo 
traasler title aom deceased Native Americanpeisons to repositories. 

A. What arc associated fiineraiv obiecK? 

It is iraportunt to set out first what associated fimecaiy objects arc in the context of Indigenoiis 
cultures and within the context of the low. Associoted fimeraiy objects are thoso that were 
infcutioiially placed with a person, belonged to aperson, stand as n sturogale roraperson, and often 
serve c specific purpose in a parson’s spiritual well-being and joua^ ihoiii this life to tui aflerlife. 
These dt^'ects cniieHgiDUS.spiritual, and/or cuttuml in nature uud are specilioally p! seed wi tb him or 
her as part of die burial rite, ceremony, or service. They are consider!^ integral to tint process and 
are treated os possessions ofthe deceased. A burial is a \tnit*ary whole and the associated flinerary 
objects are an iaseparable part of that wtQle. 

Congress codificdAeseeoncoptsby providing that associated fiincraiy obj eels are ‘ ‘objects that, or 
earf of a daath tite orcerenoffy of a cuiturQ, are reasonably believed to have been placed with 
individual human remaiasoithBratthc time of death or later.” §2 (3 ) [A) (emphasis added). They are 
considered “associated” within NAGPRA because belli tlic cbjecls and the human remains to which 
Ihcybe!oii5cdait:mlhs“pessessiouorconlror’ofthes3rncagencyarmuscum. Id. Inothcrwoids, 
the burial is together and whole, the way it was intended. The law also treats surrogates as 
associated fiiceraiy objocts; 

“a-ssomated funerary objects" which shall mean . . . [objects placed with hunain 
remuins as described above], except that other items erc/asrve/y made far burial 
puruores or to eonhiin human runrains shall be eonsidcred as associated ftmetary 
objects. 

§ 2 (3)(A) (emphasis added). Many, if not most of these objects ate surrogates for the deceased 
peisons themselves and are to be treated as human remains. 
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B. There is no reasonable basis far the decision. 

According lo ihe preamble, Ihe dscisioa to ntakc return of associptod fuaontty ohjeols voluntary is 
based on two arguroents. First, the preamblB states that section (8)Cc}(5) assigns to the Revietv 
CominiUcc thetask of developing a process for Ihoretumof culturally unidentifiable human remains 
but “did not Indicate the same intent legaid lug culturally uuidetnifiabic associated fiumuiy objects.’* 
Second, Ihe preamble suggests that requiting repatriation of associated firaernty o^ccts may laisc 
laJdcgs issues and points to a seetjon of Senate R^ott 101-473 providing thatfiicright ofpossesdon 
is meant to “operate in a maimer eonsistent with gcncial property law.” 

The first ofttc two arguments has little statutoiy support because, as described ia detail above, tbc 
DOT and lijo Review Commilloo ara provided wiih broad authority lo issue regulations implementing 
NAGPRA. It is not clear why authority woukl be limited to just the words in section 8 (oXS) end 
this isa crabbed reading of the stoluie, lumgstsnding and generally accepted principles of statutory 
construction do not permit cherry-pi ckirtg a slatulc iit this manner. On the conlruiy, “(j]t is 
uxiomutic (hat all parts of a statute must be read together in order to achieve a consistent whole.*’ 
Sierra Club v. St, Johra River SI6 So.2d 687, 693 (S* C5r. 2002). Constming the statute as 
silent on the issue of associated funerary objects would notpass this test, given the numerous broad 
grants of nulhority under the stalum. 

The same court filrthcr explained that “[cjoutls must avoid any oonsiruclion ofa statnte that would 
produce an umcasonab Ur, absurd or ridiculous consequence.** ■^hsrT'oChrh S16 So.2dat693. Tire 
suggestion that the statute grants no authority to issue a regulation on fianoiary objects associated 
with the unidentifiable liuman remains is unreasonable and would lead to the following absurd 
results; 

1 . It would create p ublic policy fliat gravetobbi jig of objects is acccptabl c. 

2. Icwmuld mandate the breakup ofa burial by returning the human remains while alio wing the 
museum or agency to keep the objects buried with these people. 

3. It would conflict with longstanding principles of property law. 

4. It would suggest there is a different right of possession for olgects and people-that were 
unearthed together and at the same time. 

5. It would suggest there is a diSecent right of possession based on wdictiicr objects arc 
culturally unidcntlilable. 

6. It would conflict with other parts of the statnte that do mandate the return of associated 
burial objects. 

It is not clear whether the agency has yet considered these issues, but we encourage you lo do 
because separating associated burial objects and creating a whole separate category fordiora creates 
numerous conflicts witii the statute, with property law, and with common sense. 

C. Tinder lon ostandino crineiales of nrooertv law, then; i."! no right of oossossion hi obiects 
stolen irom a erava or off of a dead aerson’s body. 
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AsDr. HiitthasnotedoD saveral occasions, Congress intended Lhat NAGPRA “operate in a mauaer 
that is consisuaiE with property law.” Senate Report 101-173 (Sept 26, 1 990).^ Longstanding, weil- 
established principles of property law clearly state that one who removes a body or objects irom a 
grave without authorization from the decedent's heirs docs NOT hold a right of possession. The 
diail fina l rule thus confhets with property law. 

Under most tribal coinraon law, the fiineraiy objects belong to the actual person being buried. 
Accerding to this view, no one else rhcrcafler has a right of possession. However, even luider 
Western ccminon lew, and under the statutes of most states, barial ohjccts removed from a grave 
belong » the person who buried the deceased or that petsou's descendants. 

Cases nddressutg this issue are many end reach back to the early days of the United States. Per 
example, in 1 844, a group of individuals, all by the last name of Connor, broke open die tomb of 
Dorothdo LoGro.s and removed all the jewels that hadbeen buried with her. The graverobbets were 
convicted oflaKicay and sailauccd to four years in prison. Theoourthcldthat, although the objects 
were meant 10 be buried with Ms. LcOros, thcynctxlnatDecessarilybe reburied wltli tier, but were 
in ftet the property of herheu(s). Ternanl v. Bottdivau, 6 Rob- (Louisiana) 4BS, 1844 WL 1761 

(1844). ThBSamcnileappliestOKtnovmglhccofEttandropIiiemgtliobodymthegraur.d. ,?(o(ev. 

BovsM 68 Mo, 20S, 1878 WL 9645 (Mo.) (1878). 

The rule remained unchanged into the 20'^ ccotuiy. When an imdertalcer removed a body from a 
casket in order to re-use il in another burial, he was convicted of larceny because the coGfrn vvas 
property ofthc decedent’s bars. Maddoxv.S!aK,Z\ Ca. App.556, 121 S.E.251 (1924). Tbisnile 
even extends totheflowarsseiatopa grave, until suchdmeasihe flotvera die. Busier v. Stale, 1 7 
Beeler 675, 181 Tcnn. 675, i84 S.W.2d 24 (1944). In fact, the line only stops at tlic tombstone, 
which is oonsidercdieally end partoflhepropeityupoii which itis set. Stale v.JacdsDti, 218N.C. 
.373, n S.li.2d 149(1940). 

TMs well-established rule even extends to deceased people who have not yet been buried. In 
Wataon v. Seyward, lac plaintiff Samuel Wonson actually was deceased, but the complaint was 
brought in bis name and on behalf o This heirs. Mr. Wensonhad been acook on a merchant ship but 
had iownedin shipwreck. His body was wiisbcd ashore, at which titoe someone admired his fancy' 
leather boots and took them off his body. The Supreme Judicial Court of Messaohusetts ruled in 
short order th at it was a felo ny to remove anything irom the body o fa deceased person, and that his 
personal property bel ong to his estate and heirs, if any. 13Picfc.402,3Cl Mass. 402 , 1 832 WL 2589 
(1832). In the context of NAGRRA, Ibis would apply to victims of the WoundedKnee and Sand 
Creek Massacres, for example, and similarpeisons whose skulls and persona! effects were removed 
by the U.S, Army and others while they lay dead. 

'Ihis general riiie was applied in a speci fic situation involving Nadve American graves in the case of 
Chmriarv. Bell, 496 So.2d 601. Some have pointed to Oumisr as an isolated ease. However, 


3 Some sdiola.-s have aj^ved tfiiit property taw is. at best, ait awkwaid fit fbr Ncuive AniEaican tmdit'oiis and values. 
Sea. Its. Rcbcesa Tsosie, "LuDd, Culture and Coircnuiiity; Reflee lions on Nstfve Sovereignly and Prapcity in 
<3inenoa,"34 IKO. LRSV. 12»I (2001), 
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when vi twed bthocontextofthc cwo !iu udred years of property law, the result In Ckarrier was no 
accMant As m all the cases described above, a petson icmovisl objects Irota gKives in nn ancient 
burial mound and claimed title to thetn. His theory itis that the objects bad been abBtsdoned and 
belonged to no one. Ibc court held that the burial objects had not been abandoned and could not be 
claimed in fliis way lite ordinary tiinkcts. Id. at 605. The court went one step luitlicr, noting that 
the Tunica Indians as dcsccndcnts “have a ri^t to cijoindisintctnicntnftticir deceased relatives, as 
well as to receive damages for the desecration involved.*’ Id at 6iI7. That decision has not been 
ovoitumod and remmtis good law. 

In none of these cases was it considered relevant to examine on whose land the objects were Ibund. 
Konc of the cases treated burial obj eels the same as non-bini al ariifecls, IhereBienocaseS holding 
Ihot the rule is any different once these objects leave the hands of the gntverobber and enter a 
lespebled insdnition. 

Moreover, many of the conanoit law rules ns set fotlh in these cases may be older, but that is only 
because this rule has now been codified into criminal staiuts in almost ail 30 slates. The statutes are 
ictDBikably sitnilBrlo Ihegeacita rule describedaboveiuthat.theymtikciiacrimctoremovc objects 
buried in a grave. This is what they gencially look like: 

A pcisoti is guilty of a felony who, without authority of law, willfully . ... disturbs a 
human buti^ site, human remains, or burial goo^ found in or on any land, or 
attempts to do the same, or incites orprecurcs the same to be done. 

North Dakota Stat 23-06-27 (3). The statutes vary only in the class of the offtnss in that in some 
states it is a misdemeanor. 

Finally, with respcc t to the properly issu es, Ihc prasmblo su^ests theremaybea takings problem 
with respect to these objects, but not one case or pccccdcut is cited. Similarly, snedal interest 
groups have cl uimed that" [ijwleral and state laws over lime havcvcstcdkgal rights of possesMon ill 
certain institutions authoring them to receive and curais human remains,” Comments of the 
Society of American Archaeologists on theproposed rule, January 14, 2008. This vague statament 
is insufficient support for the kind of sweiqjrag change in proper^ law contemplated by the draft 
final rule, and non eofthese groups have provided legal authority to support theirposition. Unless 
and until they can produce authority showing that the long held rule of property law has chcngctl. 
they arc cow in violuliou and the drall final nils would perpetuate those violations. 

D. The mopDsal conflicts with the statute. 

As noted above, fhc final rule on functaiy objects conflicts with coitain section.s of NAGPRA. 
Under Section 3, which deals with cultural items discovered on federal or Irihal lands after 1 990, 
culturally uni dentifiable human remains and associated ftineraty objects are to be rcturacd to the 
Tribe(s) that aboriginalJy occupicdthcaicu— the same process setfcBthforhuman remains (but not 
objects) in the current d-raft final rule. Why is there one rule for associated funerary objetls 
discovered before 1990 a.uda diffcsnnt one for objects discovered after 1990? More :g>ecLQcalIy, 
why is there n difTereni right of possession in funerary objects discovered before 1990 and those 



112 


(fiscovBretl *Xler? Wiiat nils jusdfiss this different treatment? 

The droit tirtnl rule cenillcts even XHore starkly with anjother section. Under Section 7, which 
mandates the repatriation of hitman remaim and ossodated ittaeniiy oljccts once affiliation is 
detennined, JncI^ tribes can still make claims and show cultural affiliation tiirough a variety of 
evidence, including geofiraphic evidence. The draft final rule wireld seem to undo this proiress. Ifit 
docs not, end the agency end Review Comnutfee intend fbr these to be stearate m some way, they 
need to explain how and why they arc treated difthienlly. EoUi concetn uuaffiliated Intaoimienitiins 
and cbjccls, yet one allows for tribes to make claims and have items repatriated based on the 
prt^oadetauoe of evidence, while the other says rMtn of objects is optionai. 

At the vciy least, the agency must withhold this part of the final rule un til these very clear <^i^)utes 
can be resolved. 

E. The nroDosal conflicb; with tlie intent and piirooaa of NAGPRA. 

By allowing museuais and agencies to reloin associated fimeraty objects while tepatriating the 
people who owned these items, the final rule acinally cncouregcs the h.reaking up of the burial - a 
concept intcdeiablc ID (hose who worked on the developraent ofNAGJ’liA. A burial is a unitaiy 
whole, consisting of the person and his or her properiy and any and all rel igious or cultural items and 
burial dressings. It would buw been ioeoaeeivable tt> the drafters and the many, many Malive 
people that advocated the passage nfthk bill that any part ofit could be construed as cncouragiiig 
the break up ofa burial, yet (his is precisely what thcdraftfiaal rule would do. In this way, the draft 
final rale is wholly inconsistent with the purpose and intent of NAGPRj\, which was lo protect 
burials and return theiti home. 

The draft Cnal rule would create a terrible public policy. It strongly suggests that funerary objects 
are mere proper^ subject to a “finders teepeis” rude. If someone dug up your grandmother and stole 
her wedding ring and dien sold it, wool d that bo acceptable? Under this rule, that would be fine ifit 
occurred before 1590. This draft final rule also wo^d peipetuatethe abltoirent view ibat Nativa 
Americoa properly and burials are entitled to less protection under Uw. 

IV. Coiicliision 

The agency and the Review Corr.mittce are svcll within thdr authority in issuing the final rule, and 
they would be well within intheirauthori^to issue a rule on [he funeraty objects associated with 
the remains that stand to be rep atricted under die draft final nil c. There is ample and broad aulhoriQF 
fbr this. Moreover, we support the draft final rule, with the excepdou of its treatmea: of funerary 
objects. That section is arbitrary, capricious, contrary to the statate, and contrary to the law. 
Further, no explanation is oliercd to justily this cxliaordirauy dep arture from loDg-settl od propoity 
law. The agency and the Review Conmiittce should not iaiplcmcnt this provisioiL Instead, they 
should issue a rale that the associated fiinetaiy objects will be repatri mod at the same time and in tfcc 
same manner as the people to whom (hey belong. Moreover, such a rule should specify u reasonable 
rime trarne for this process to begin, such as within 90 days of implancntation of the final rule. If 
the agency fails to do (his, they can expect legal vbuUccge to this part of tbo rale. 
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DEP ARTM EHT a F Tti E ( WTEftlOfl 
Office of the Secretary 
43CFR Partio 
nr{ic24-A9» 

tiotive Arnertoan Qravr^ Pro Ic clfon 
end HepcAr^lion Act Rogcloiicins^ 
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Human Tlemeins 
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ond RepatrinUoa Act by ud (Hhg 
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(Ailninlly imldenUBablcNflUvu 
Ajoioricaii buraac nrmalns la Lho 
posTCfiSion or coatxal of miiaeLacs or 
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raiDaliis and re bite d fiijxniiy objOCtSi 
civil peoaltl os, and Jlmit&iia ns end 
mmodlQs. 

PATEBi This rule Is acfectIvB May 14, 
20)0. Comments miLst be received by 
May ii.aotD. 

AbOAESS cS; You cuy aubniiL coiom DUi^ 
on this n rtal rule, fdcnfiitcd by tU;> 
number IfB^ADCB, by any aflJui 
foUoivirm methods: 

» ftdSrt/ritomeirfiTgPorta/r/xHpy/ 
i»r»wjwniAjf/onf.j70v. Follow tha 
liiSirucUaDS forsubmiidng commonts. 

* Ma/forAacd dcljvBy.'Sbvny Hell, 
ManHger. Nutfcunl NACPRA Ptogrun, 
NnUODAl Fai^Serice, 1201 Eye SUeet, 
NW.. 8tft FI ssr, yfoibii^^oa. DC 2 OD 0 9 . 
FOH FUKTrieft IMTORUATlO.'j COHTACT: 
Sherry Kutt, Manager, Nallcncl 
NAGPRA Trr^TTim, KaUanal Park 
Servlcn, 1201 Eyo Stnat, N W. . Bib 
Floor, IVasblcBlon. DC 20009, 
Toli^hDllO; Caos) aSI-HTfl, Fax; (2021 
371-5107. 

BUP^t£UE^^'AAY piraRLIATION: 
BpCicgrOlJild 

Tho NcUvo AmorfCBin Gravos 
ProTccUon end Ropatrfaifan Are of ISSO 
(iho AcO adcU^::£W5 the n'ghm of Hn eol 
dosptrndana. Indfeu ttfhes, and KaUve 
f^wniian orrortiaatinnsta certain 
Nallve Amo^n hurnan romelns, 
funimity objects, sacred obJticLs and 
effects ofcviJturaf paliimony. Amon^ 
olLerthbngs.the Act! 

— Bstabllslied tbo Kalivo Axnoflcan. 
Craves PnMectioo and RopatrlatlDo 
}t^ew ConiTnlBiHi, composed of 
TaprT9«nt^it!vas from tnuseuraand 
MicnKSe erganladans nnd uum 


iwiiinn trlboa and Netiva Hawaiian 
otganJaallDoa ItboKwiow Commitiao) 
In monitcr and revlc^v invxntcrj, 

I danilficnUcRi, and znputHfttlQU 
actlvllioe. 

— Raqu IraH ll;t» Riivtow CommtltQd tO 
consult willi tha Seciutaiy of the 
[ntsilar tn davetopiiig icgakUcns to 
Imp] ament tbo Act 

Iba Review CointultUo with 
campUlo^aalcvcntoiy otcullaraliy 
unldonUnabtobuxnea ismAlna In 
pusotim&or Federal a^oncles and 
Tccammendlrtg actions for dLspasRIan 
of these Temafne. 

tnlOBS. duntlf initial davolcpmont of 
Ills rujulaUDOS lolmnkroBQi tba Act, 
tho PDpamacQt dectoMi to ressTvo 

seveail s«Uw» for feterdevaloKBoaL 
Tbis dtidsion ensiocd ilml devetopmoni 
of more coinplex pravisloBS would noi 
doby impleznccluticHi of tbo htslc 
rajpilailDDs uuaded lOfiultIccoTUpbar.ca 
Vi'ilK imnaadlng deedllncs for Inveaioty 
submissions. Wa aro hsplcmentcna Uds 
bofi'tcrm pnbficaHon plan as fcllowst 
— Wfi publlsted t!>e first rules Id 
iupdccieal ihe Act on Oocomber 4, 
lOOS (4SCrR pan 10. BOFR B91S9). 

— Wc puiblfshcd nilas forosaesjdng civil 
pCnafUes under Oia Ad on April 3. 
2003 («CFR tail, B8 PK1G35A 
^Ws published rale* tnr ucvr 
coIt^ciiDBs Bjuf oanllnulng oblignllona 
for coEnplIoDGoan Khtfdi 31. 3007 [40 
CFR 10.13, 72 Fit 13103). 

— IVbcrepabllsblu&tliisTulB tuday, 

— VVe eredivol oping cddllional rales 1o 
cover dtsposiiioa of uudoimod KaUve 
Amuricao human remains and 
cultuj^ itccis Jram Fodcral and 
btHan lawtelfliiuro 43 CFR 10.?% 
Publication of Uib nxln furthers Ihv 

DcpflxtniQDFsgoalafptiblicaiUQa In 
phases. 

On Octobac i&. 2097. wo pubnsrxd in 
llioPedDruI HA^terthapiiiposcd rule 
to specif proceduros for disposition of 
cuItnmllyuuldBntldablB humoa 
jcmains in the pcssesKfon or ceotml oT 
musourasorl^cdoiitl eMseles. At that 
dma, WT inyilod publ^ ccmtnoQl fora 
0I>^‘ pcrlcd, ondin^^onltmuaxy 14. 
2DD3, imd posted iho proposed rule oa 
tho Nations NACPRA Program Web 
slto. 

71 n rirc gfiauMBnt period, wu 
tocdIym iStivkTltton comments from 99 
ludi^ tribes. 19 Indian or^tolzadons, 

3Q museums. 12 touseum arsdentlDc 
otgaulaatknsi 9 Fednmlontides, 15 
ttciabB^of (he pubHc. and tfiR Koview 

CDdsiJUcB. comments addms^ all 
SBcUons pf tho propoeod tuU. We ruHy 
considemd nil of tt^o comsionti and 
dus noid tub incln(le.<( oxtonnivo 
rovisioas that wo hV.’O made responso to 
tho 0031003315 talsod by oocmmcDters. 


As required by tbo Act, the Roviow 
ComiulTtaa aant rn pimnnia tu 11:0 
Seemtaiy Ja 2DDD, 2003, Stld 2009. 

Du ri lip Its Jane ary 20Q9 telocoDibroucu. 
tbo Ravieiv Cammiiica suggustvii thut 
the Dtp arimaai extaad th b canuuunt 
Dcriod foe the pec posod nJa cr roksuo 
Q revised pronreea nd« for furthsT 
coatmenL Aner Uno dose of tlm 
uuauucnl aeriod , vm worked wlib tlio 
CfniM oftfic Solicitor to prepare a draft 
Rnal ml b bb J ps^susblo rosp pudln^ lo 
comments, iha ibllovyinglfflor 
chronologr outlines U:o review? that 
have occurred si ncc %vb developed the 
tlili: 

^Ths Asslstoat Sescteiy— Fish tuid 
Wildlife and Paris und tbo Assistant 
Socrecary— lodhm /UTunr mvigtvcd 
tho draft Oaal rule and coiunJcrvU d:v 
rocomnandatlass oflbu Rovlevir 
Comtniuea. 

^TboAs&tstant Secretaries ifoiEnnlned 
th;)l the dmlV firuil rulo cud proa lubie 
wera Tcspa nsivo to cominents, and 
i] lOL glvoa tho lengthy esram oat 
period, ihcrc no n smI or basis to 
tjKtciu] Uic couunant period or Id 
xwcoposo the rule. 

— 'iuDDoportmem idenUnod a 

procodurcl problem wllii publlcallan 
uftbe £iicl ivie rolanlDg to Uus 
PapCrwOfI: RaditdJon Act. rvhlcb 
rusultcd In additional delays toloUag 
B months. 

-^Wlth the changa of aJmlnUUiiltou. 
ihoDeponmanL's miut.’igBmvut 

conducted oddiUonal revleiv by tho 
Assistant Secrertary—FUb and 
Wildlife ami Perks and the /V-ssIsianl 
SoOTtaxy-^ (^an AXIoirs. 

Ae the preceding suxnimny lllustmlas, 
this pnffll tula has undc^onottcteaclvn 
r^evr la multiple od£iim5tratlou$. 

Sasli of thasQ ruvlows wasconductod 
Indepondaatly, and both Uio curraal snd 
orevlans idnilnlstniLiaas agreed that 
this ntio U; appropriate for 
ImplEmieBiadon. In addJ Llou to tbo 
0 u[)ortijuJtfcs To r coturaGat that wu have 
uhviidy allied we are iccopting 
coauiuols on thlsTHle iinill May 14. 
201D. 

The ciitront AsdslaoL iSbcutcry'— Fbb 
UD d Wildl Ife and Packs and tho cuiicnt 
AMsTant SAcntory-^ndJen Anarrs bovo 
dctcnnlned that Ibis ftnal rulu and 
preamble oro ftilly raspooslvo to Ihc 
comments Toordvnd on Iho pmposcti 
Tula nnd that the too-year process of 
dcvolop lag the ml a, as well as ibo ^ 
suhstaailvo prtvfslDiis of the rule. Ht 
■vvdl %viUr ibp Admltil.'CTatlDri’R goals of 
btiftsparciu? in dod.’dnn nuiklnB and 
open oonsullaiioa with Indiaii r^cs. 
Commonis to tbis rule covarod myriad 
19SUO0 thet hovQ nrison In the 2 D years 
olnce NAGPRA bocasio law. AMough 
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to 2^ACPRA« F^doni agaad u asd 
muSMUJS DIO ciicouncod U> coMUil 
wKlx (heir cnaio|s:iatD stale agencies, 
e^eciafiy If dwy tovDlostshiy 
trausGcr control to on jadiaa gra Bp tbnl 
U not /udnnilly'rocQgrilxfid ondef 
$ 1 ll.lllc]( 2 )(n)(/V) omlolurouliLizaJly 
nnldcnlUlqblo feuKiatt rviocios. with or 
wiihirutiusDdalDd fimenry oblccts, 
pursuoai to state law an tier 
51(l.lJWl2llijKB). 

ComnteM 127 *Qdo cOdinenier staled 
tlratf IfcvltanUy unldnstinaljlD liuuiaa 
lemaiiu. w(di or wi^out associated 
lunmuy objects, lua not clalaed.tho 
lOinalns should coittinua (n So is the 
caio of tbe mitscus] or Fcdefol o^co cy» 
withotrt fitecludlng future npiJnelioa. 

Cur B9spo:tsa: la such b silosliuOi iho 
inuscucc or ITgdonl siiy, uucier 

iba flnsi nito, tfansfor conuol of UlO 
rcQOluSe with or wlilinur iSa lUDomiy 
objects. Id BU Indian group that Is ngi 
faderaliy'focognlied, relaicr tboio under 
slula lew, greater into an Berewant 
witli a fedcraUy'Xiccgjibtctnnuliur tribe 
for olhtrr dl^bntiaiu Tns uJUinulu 
disposlllan uf culturally caldaotiCablo 
bmuSQ totfiolos, with cr witbciil 
HKScclutud ftJienuY tA>}tC\S, control of 
which isnMmnMBJTod under dteau 
rcsubitloas, is outside the sc^o dI thfise 
rognlohoiis and Tcscrvcd Ibr Si^ou 
10.15^. 

Cbm/RU.*:! 72S:Gne coiamcntor 
TTCOuuioud&d clariDcodDU that ancu nil 
eHortstotrnusIurQanLral toonladi^ 
trilAT. JJailvo Hhvi'nIiBii d^alsitloia, or 
an In stall group that !s nnt fndeially^ 
rocognlzed hat^ tmm oxbauslcd, tha 
jAUSOura nr Fodpral a^cy should 
raintcrtoilUitaHy unldentllTp.blo human 
romaisB at tboir plucu of dJ^coeccy. 

Oi;r yTexpo/i 90.' Uo d or 
$ lQ.ll(c}|!s)i(l)niL mivnuun and 

KtrdMal agenda may rdntor ctd nsally 

unldomlilcblo human innuilns upon 
lEoclving 0 fOcammoadQdon frorn thy 
Scemtary or aolhurizEd ropKjealeUi.’Ct 
Saeilon SScrobuy^ 

Hetornmajufot/on 

Soctlon lO-llCtif-r) Iraminjbonid as 
ilrdthe 

Seorotaiynay makoo mcoiiunii7iilatiQ& 
under $ ll).ll{cK3) (tusumbBced os 
gta*li(c)(2}}anly wliii the i.rTitiea 
Consent ofnU Incian nlhis end l^aUvo 
orsflntsidnn.^ stipulatod Is 
SlOJKOd)- _ 

Cbmi/icttf i^a^Thrtm cornnontDrs 
xnppoTiod tbo Isn^u 

coonirtsg the consent moJl 

tD^oatcibes and MsllvoHawnifam 
(n^aoisatloas stlpuJatod in 
§9 IIXI 1(c)(1) and (e)(2) bcTora Ihd 
SoovloQ* cos isiilco 0 ndommoBdatioD 
(jfider § i0.ti(c)(J). S»vda couuacntod 
siatad that § 10.1 1 (c)t>i) of iho ptbpond 


rule would creato on unfair burdn oq 
bo& f^erally'reccitnlscd [adioctiibu 
that ore not Isiortsied is b dispes ItJou 
and Indiao ^nria thut are net fcdcsally* 
rocogniaud Uint tnay Incktlio rosovioes 
to meat the rct^lTcmont ofobtulaiag tbo 
consent Of tUI rdc%-ani fodorally- 
roco^izH Indian tdbosbo^bre a 

or Federal Baatmy may inoLdvr 
contral of BUttucony ualdeDtinable 
hiunzn rsnmliu lo BOH ludhuts^BP 
that Is COT FI(Klatn91y’Tasa^na£ Some of 
Uie BoisinDuttus suggest uelUio Rnal 
ruio coqulrsthaiihamnsauniorFoddcal 
Bgonev ibbIcc d gpod faith offoct to 
consul I w 1 ih air o f tlia id! evtutt 
f^c^ly-mcognt^ tribes, and, If CO 
fcdersl^'Stcssclitcd tiibehes ofal acted, 
thenlho dlsposlUoD tD'thD*'cuItLi;caIl7 
oiHIJatcd" iRdI w groD p that h nnt 
fndaiolJy-iecogoizcd should b a 
p emsl [ted to go ferword. 

C7in-|i?spcinsi>.-ThaSaciatzuy agreu 
\vlTti (hose CO mmcniiis, nud Lbs iBVlscd 
Bsal rule TO hiCCipanitR ih^r 
i;u^»iions. ScedoDs 10,11 (c)L^), (cXBL 
ucutcK't) hai*c b^an ismiBibBied iS 
S lO.lU^lft), (c)(z). &nd{c)(3) 
rwpectivoly. 

CommontiSO:Fa>jt coiainocUus 
stated that & 1041 (cMd) of lha proposod 
iclo imduJy ratelcts Iho ilcfdbllity of 
musGTunsand Padcrcl Dgenclcs by 
lequiilcs that ihay rccolPB b 
T ocEiniEmidBitlCPC froic th a Spcatn^ 
bpfnto iTBcsferrinB cuhltol orcultttroliy 
uni doi] iJ nnbl a htmion ebuducis, wUli or 
wUhouLussoBiatcd fttnarriiy ulijccls, to 
an Indfau ^up Jut Is net raderttlly- 

S i !zo([ cr minlenconl cf ThP 
[iu under Sisio law. 

Our H^ponse: Otmgr&A ncoctcd 
HAXcF^ io ruKthcninoa oftLe 
gnvanuDont-TO'^ouuCLca cat TCtsilciTuhip 
vvlih fedCfnily-roccgiiizcd Indian Qdb as. 
Also ic rurthczaiiBO of that rfllaUinuhlp, 
tba Sagpt ai y ha tba uldicailon is 
rtifaiTft that the cighU nithosc inbca 
under the statute and ucd ar Uiese 
ro^lntlons uio fuUy suppotted. 
'nicnrore, In tbe cusa ofa proposed 
rli.’tpasJtian lo on Indbc ^up that 1S 
riul IcdoralJy'reco(F>)^ ^ ^ prapeue d 
roTnIonBKnt uaJurSiaTa latvMhe 
Tpcommandadan oftheSBOratary is 
ricoded to moke sure tlul the muEimin 
or Fedsiiil ■;rt»gy ha cotuulted with 
tb e ctdr^iioai fod ■rally-tvcosc^ctl IcdJan 
tribes and qoru nfthcitrffccsbava 
objedud. ‘ihis is cl» ooosisiant with the 
niTTonl pnctlca Jut Ibo Rseiow 
Comcalttao nnddia SocreLfry li»va 
dovelopcdfbr t^Ispa&Itloo (sTen to 
fcd^iaiiy-cecogiiitfod tribes) of cultumlly 
urddontillabio humaa rotnnir'! 

Odm.'ns.'if iJt^Ouo coDraenw 
cQSPauuended tint iLe :»BcrDtaiy ooly 
suiboriza robuzial puiwsm to 3lit3 law 
idler tltC Biuseum orFadanil agency bus 


cuempio i ul S^Dd to tRisr.fBi 
nrntm of the cralturaUy unidtintfOabie 
htuTUiii rtnaln^ to bd ajmiatad. indlm 
group (bat Is c ot fad cm Jv'rocofmfzod. 

Ourftosi^CL'TSe.'Atiiiuaum or Fodarel 
awcey emy volmitorll; tronsfaf ermtro} 
of cultuiaify uni dentlRsblo Icimaa 
femoioetoon Indlrjignwnlhnilanot 
fudumlly'fBcoguuGd otrclntcr 
cuhomllj unidendfiabla humsD 
remuLu according lo st&loor ether law 
only oflcriwciviauii rccomtcondodOA 
from tho ilpgotw cr aatbonzad 
re]utssiiiJiad.vo. The SecrtJiaiy will 
consider evl Jgccd lolutcd. TO both 
QpU DOS prior lomefclngTucIi & 
xosQDiciciidetloa. 

Ooounent 1SZ: One corrmonlor 
reqnoslod that the ScoiAioy oITor a 
pKKCss forseatlTtgibo 

recuiDmcndalions of Iho RoiKmv 
Caenrnittn conCimluiK proposed 

Un Jtr scctlaa tile) of 
ihoAct {il U.SC 30DC(c)l.lLaRcvloW 
CDnunlttce is cLezaerd with ro;/lciwing 

Djid moklTig naJlii^ uancsmhigihd 
rccuru of cultural itams upou ihe ret|uesi 
ofany poxly and with racMilnting Jia 
rcsoln^B ofazty dispulcs tunong Indian 
iriLes, KJative Howgrllan Dtsonlzations, 
Drllnwil dcscLitJiuitsaad rodBral 
ogencieBor inaseiuii9 relating to Ibo 
rvtLun of sadi Items includlau 
nonvcnlne -tliu pnztlcis to the oisnula tf 
<1 eemed dcstrablu, 'Hie process lor 
hrlngcDS tcquc^ls and dlspowa bofanj 
theli«tiavrC«nmiUccrs fotuid on Iho 
NiLtjDLia] NAGFRA Web sltB alLilpy/ 
^^m■JlpA,Jov/h^s^o,^Vnc^5pm/H^fV/i^ly/ 
Pwfl^ureSihUn- feaddltian, §10.11le) 
specULcohy IdentlFIcsthoSovIow 
CammitiiQ fis a possible ibrum (o n.'^wt 
inlhcinfonoal ro^ludan ofdlsputtks 
TfanfTpng (bc dlspocitloi! of caliisaily 
u^onti flablo hizrmuL ramslns tuid 
asspcLirLad fimcroiy 

Sc.vf/wt Jff-t J (cJis) Vofunlao' Tron^<^ - 
afAasDGkicd Ftmeriur Objbetr 

SitHoa 10.1 1 [cKs), which boc b DU 
rnnumbu.'cd as S lO.ii(c)t't), chtriha 
thet 0 mtisoucQ or Federal egcui;y tcay 
voliustary tiom: fer control of ftnibcaiy 
oMscistluit are cssccioTi^ with 
cultuniily unJdontinnblo htunon 


Cotttnun/ ?5Jr Twentjvtwo 
cQjnnaentcra srttod Thoi the dL^osTiion 
of cultnroJly unldoatimbio nssocifttnd 
funcr’jy objocts uliuuld liuiueedstoty. 
*tlirea comintnUFst indjcnied ihnt 
snffl dszl Icyol auVb oritv end 
oougnsslQRil ixiicnl owl. lo ccqplrethn 
uunda tf>n d] spoiCUoo of cultURdb' 
iiRideatinablc CESSOdawd hmorosy 
oh)cets> Three nommutiloraiitsiedlhS 
dupceiltloo of culturally uaidonlircsblo i 

assodp.ted ftioaracy objects shotdd be 
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noDdalOTy^ccaiua) dinoroat tnahnont 
of su^ 0b^3&con;nxy 10 American 
cammofi {Lwimd Indian rcnerel 
tradiOons. Ons cosinitdturiitolcd UiOt 
dIspesftSen of such ahjoctssbouJd bo 
xaandBtc^hrcaaso somo uU^tudOJU 
tyOI noi Twuniorflj tnnarcr Dfajotij. Oqd 
ooiduiouiixsupponBiI Ojb dIspiuUJM of 

fnfiomy objoc^aAOCistod %'k’iLL 
ccUiiniuy uaidQndScblo hamaa 
TcntBlns on a vnlunlaij Throe 
comnnorlcrjrocomgiccdcd dcdoiio^ 
SiO.iKcUS) oed c-Tondlnij |ta.n|i:||3) 
to read, “A mtf ;oma or Fodoral o^OTcy 
that if unabln to prora that il hai; 
of po^esslDo, aa dcrinsd an iQ.lKaHz) 
^cK to cultmalty nnldantmahlo huican 
i^munic ojid asisDcijilcid fasDruy objects 
must oITw lo UaJisroT coatro) of Oio 

h uman toimln^and Eusocdulod lunUTTUy 

obiecia to [ndlBU tdbes end NatWe 
HftWHllm organizatfass In iho roUmviag 
pciorlly order ^ 

r Oarnesponsoj Coasideniloa of ell 
Natlvo AsiDrlcna biusem roniaizisonJ 
imsodck'd fujiOTary objocts. Jncl ad Inc 
thoso ihifift BTO cipicumlly unldmtfilohlar 
is wlihitt ibe scope of the Statute, In 
foctfon 13 oflJui Act U.5.C. 3Q21), 
Coa^reas dolcfiatod authority to ibo 
Socromry of t)u> Intorire gDiuin lly to 
pcouudfiBiercgBlctlona curing out Oso 
ACl end wnini; tlio Ibm of Iitw. In 
aoction 6(c)(6) of Uio Acl (^S U.&C. 
3OQ&((0(6J9t ufitiJgnud the reLo 

cf rtctwottcndlns speclCo acllocu; for 

dovolonlngv piooass fur dispoaiHau of 
culturwy unldrntiflabluhoEnuii 
remaSna to tlifl Rcvlaw COiundttee, 
CoQgiass didttot todlcato lha smia 
intdol culturally 

assocldtad ftinarery 

objects. Kluodotocy dlsposiliou for this 
category’ of Uoius raises riQht of 
pos9%»dnn and tnldn^il^uav that aru 
cot clnuly tosol^d In the !liilu1o nr ths 
lo^tslath'e hi'rtiity. Ajnudcon couuuqd 
hivr ^crally icco^pi Roa th bI hnin nu 
Tumidiia mneot by cnYuvd.T1w ciACmon 
law cogardisg aEcoefated funonuy 
( objecu that cce cot cultvrelly 
tdontiUnblB Is act nvcll esiablishB d. 
According lo the cutomitloo coacn 

accompaiiyiii^ iho Senate MAGPRA Ullt 

d:c Sonata Cdiumltrtn on !nd ion AiEdre 

intandod (bnl the CMUueucirk 

regardios right orpocsossion 
Of onitB fn fl tnanrver enrudstent with 
gocesttl pre^rly law (5. Report lQt'>473 
nt 6). CansldBriDg the lack of pmsdsnL 
in. tbd cnnreion loty and CoDgiess’ 
direction to dovulup a procssEcaly wiUi 
xe^cciia culturally unldontifipHTo 
fiuiaan-nunainS) Uru Socrotary doescot 
oonsddorit apptOFjiata to make the 
pnvlaton to imnsfcr culturally 
vnldentlf BblBossodatod ^nerary 
objects AOji datot^. 


CoDcncrse J94: Seven coomootcra 
rccomcondcd da1ettiig|ia.ii[c}(5j an 
Iho gtoimds liutl tho Sccreviry dOM not 
have autbtrl^ to oddrcM hmeraty 
objects nssocuted wiQi cuIlUiuUy 
Ui^enti£[ob1o hnmnti resiaioe. 

OurHsafonso! Sndlnn !0.1lCcl(5)biis 
'beonreaumfccnfdas In 

8«tiasl3 of tin Ace (2S U,2«C>3tniJ. 
Ccogresc delogsEeJ nnthori^ lotbe 
SwrstDcry a f the Istcdor gouciTLlly |o 
premvI^Q rnsulBlioos csRrlng out tlie 
Aetniia canyhig the forco nilnw. 
Consideration a fall Noiive AsiBrlcan 
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Exhibit 4 

NATIONAL CONGRESS OF AMERICAN INDIANS 

The National Congress of American Indians 
Resolution #rU1^05-T»29 

TITLE: Supporting Amending NAGPRA Definifioii of “Native Araerican” 


'WHEKJEAS, we, the members of the National Congress of American Indians 
of the United Stoics, invoking the divine blessing of the Crcatar upon our cGbrts and 
purposes, in order to preserve for ourselves and our descwidanls the inherent 
sovereign rights of our Indian nations, rights secured under Indian treaties and 
agioemcnts snth the United States, and all other rights and heoeGts to whicli we arc 
entitled under the laws and Constitution of the United States, to enli|bten the public 
lowcrd n better understanding of the Indian people, to preserve Indian cultural values, 
and olhcnvise promote the health, solely and wellare of the Indian people, do hereby 
establish rmd submit the following resolution; and 

WHEWEAS, tlic National Congress of American Indians (NCAJ) was 
established in 19^4 and is the oldest Etad largest national organization of American 
Indian and Alaska Native tribal govemmenu; and 

WHEREAS, the ‘Native American Graves Protection and Rcpatrlaliou Act 
(NAGPRA) 1 V 8 S passed in 1990 in order to benefit tribes by restoring to indigenous 
peoples the basic human rights to protect the graves of their ancestors; and 

WHEREAS, the 'Bennichsen litigation, addressing the repatriation of 
Tscluminsh Qy^pamonnrifvr (aka the Ancient One or Kennewick Man), has created 
many problems throughout the country in implementation of NAGPRA; and 

WHEREAS, one problem created by the Bonnichsen litieation is the judicially 
established requirement of a significant relationship to an existing tribe prior to 
NAGPRA applying, which has created a loop-hole whereby museums and agencies 
can unilaterally, and witlrout consultation, determine tcaoains not to be Native 
American and tficreforc not start the NAGPRA process ffai repatriation; and 

WHEREAS, in 2004, Senator Ben Nighthorse Canr^bcU introduced S. 2843, 
an amendment to NAGPRA to resolve one of the problems ctcated by the Ancient 
One litigation, adding the words "or was” to the definition of Nalh'c American, hut the 
hill did not pass; nnd 

WHEREAS, in March, 2005, Senator McCain introduced S. 536, NaUve 
American Omnibus Act of 2005, which eoBtained a similar amcadraent to NAGPRA 
introduced by Senator Campbell; and 
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WHERE A5i the amendment to NAGPRA would edrf the wtads “or was" to theo'efinition 
of Katlvc American os well aa the words geogm^hic areo ^fuJt is rtow tocm&d iwV/tw the 
iiDwrrfaruvr of' so Ifmt thonow definitiort would r^: 

“■ Motive Aniericon’ mcoos oC or relating to. a trioe, people, or culture that is or war 
indigenous to any geogre^hia area that is now focated witkin tlss boundaries ^ (he United 
States.” 

wtiich won id address ttio problems created by juriieial itit»j>retations of NAGPRA and itstotc to 
(ho lawttie congressional intent behind the legislarion; and 

WHEREAS, in n May 10, 2005 letter to the Senate Committee on Indian AfEii,"s, Mott 
Barnes, Director of the OBice of Coagressional and Legislative Aflairs voiced the support oftho 
Department of the Interior for S. 536 containing, among other things, the amendment to 
NAGPRA; and 

WHEREAS, on July 28“', 2005, Paul Hoflhjan, Deputy Assistant Seeratiuy for Fisli and 
Ulldlife and Paite testified on behalf of the Department of the Inttrior in oppositicn to the 
NAGPRA timendmeat; and 

W0EREA5, entay other IcsSficr supported, or did not oppose, ilic lt®slation with the 
exception of the attorneys who represented the scientists in tlie BotinicliEcn litigatioig and 

WHEREAS, the Department of the Interior has a tnW responsibility to protect the Interests 
of the tribal nations as well as a duv lo impleill cut the law passed to benefit th use tnTies yot it tailed 
to consult or communicate trith any tribes prior to taking this position on the NAGPRA amcadmsnt 

NOW THEREFORE BE IT RESOLVED, that the KCAI docs hereby support tlie 
amendment to tlie Native American Graves Protection and RopatrialicHi Act inserting fte words 
“or was” and “any geographic area thai is raw located within ills boundaries of to the definition 
nf “native American^ “and 

BE IT FURTHER RESOLVED, liiat KCAI calE upon the DeparimenI of the Interior to 
support the NAGPK-A amendment because it benefits tribes and resolves problems in NAGPRA 
impicmenlaU'OQ raised in the Bonnichseu litigation; and 

BE IT FURTHER RESOLVED, thtU NCAI requests the Department of the Interior tu 
consult, as soon as possible, with tribes nationally on NAGPRA to explain why the Department 
changed its opinion of the NAGPRA ameaidinent so diamatically and without consultation with 
any tribes; and 

BE IT FINALLY RESOLVED, that this resolution shall be the policy of NCAi until it 
is witlidrowr, or modified by subsequent resolution. 

CERUFICATION 

Ihe foregoing resolution was adopted at the 2005 Annual Session of the National Congress of 
American Indians, lield at die 62“''Annual Convention in Tulsa, Oklahoma on November 4, 2(W5 
with a quonim present. 



t/ Adt^d by the General AsscnAly during the 2005 Aimual Session of the National 
Congress of American Indians held from October 30, 2005 to November d, 2005 at the 
Convention Center ia Tulsa, Oklahoma. 
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Prepared Statement of Reno Keoni Franklin, Chairman, National 
Association of Tribal Historic Preservation Officers 


Thank you farihe opportunity to submitwritlen tesliinony fbr^is oversight heating on: 

• Public Lbw 1D1-SD1, the Native American Graves Protection and Repatriation Act (November 16, 
1990); and the 

• Public Law 1 D1-1 85, the National Museum of the American Indian Act (November 28, 1 989; later 
amanded in 1996 to include repatriation provisions) 

On behalf of NATHPO and our member Indian tribes, vife thank the committee members for your time and 
attenfion on imptementing these important federal laws that direct federal agenctes and museums to work 
wHh Indian tribes and Native Hawaiian organizatians to seek timely repairiation of Native American human 
remains and cuilural objects. 

NATHPO Background 

The National Association of Tribal Hietorio Preservation Officers (NATHPO) Is a national not-for-profit 
professional association i^f federally recogriized Tribal government officials who are committed to 
preserving, rejuvenating, and supporting American Indian, Alaska Native, and Native Hawaiian cultures 
and precHces, Each Indian tribe that participates in the THPO program appoints an individual to serve as 
the main point of contact; this is the only federal law lhat calls for such an appointment. 

In 1998, the initial cohert of 12 officially recognized Tribal Historic Preservalion Officers (THPOs) created 
NATHPO with the mission to preserve Nalive languages, arts, dances, music, otal traditions, and to 
support tribal museums, cultural centers, and libraries. This Is the 15to year of ffinding Indian tribes via the 
THPO program. There are now 1 1 9 THPOs with many more tribes applying for this status. Among other 
duUes, THPOs assume the tola and responsibilities of the Stale Historic Preservation Officcis for their 
respecbve Indian reservations and aboriginal lands from which their ancestors once lived and were laid to 
test. THPOs are not just tasked wiin complying witli the Ne Bo net Historic Preservation Act; they are also 
often responsible for senring as the “NAGPRA representative' far their Iribe. 

NATHPO's membership Includes THPOs and tribal gavEmments that supporf the mission and goals of our 
organiaatlon. In addition to convening training workshops and national meetings, NATHPO has produced 
original research reports, including: Federa/ Agency trnpIementutJon of the NafiVe Arrrervearr Graves 
Protaction and Repatriation Act (2QD3j: and Tribal Consultation: Bast Practieas In Historic 
Preservat/on (2005). 

NAGPRA Background 

The late ISflOs were an important lime period in Indian policy. The enactment of these three federal laws 
vrithina span of three years gave hope anti changed many tribal communities: 

1. NAGPRA, P.L 101-S01 (1990); and the 

2. National Museum of the Amertcan Indian Act (1989; amended in 1966); and the 

3. Indian Gaming Regulatory Act, P.L. 10D-497 (1 988), 



119 


In 1909-30, Economic development in Indian countiy had yet to benefit from the Indian Gaming Regulatory 
Act as successful Indian casinos simply didn't eidgtyet. However, Indian tribes ware aslred to step into a 
NAGPRA process in the early 1990s that required substantial human and financial resources whan the 
tribes had nothing. They also had to oompela against each other for scarce resources, such as a 
NAGPRA grant 

NAGPRA was enacted in response to airoounts that span many generations over the significant portion of 
Iv/o oenturies. These accounts document a spectrum ofactiorts from harvesting human remains from the 
battlGtleld to disinterment of Existing graves to the theft of Native Americai human remains and funerary 
objects given to the deceased at burial, sacred objects of different types, and objects of cultural palifmony 
that belong to the collective Native community. 

NAGPRA has been at times terrifically successful atthe local level. Moreoflen. if is exemplary of lha 
experiences of many American Indians, Alaska Natives, and Native Hewaiians: though the Act was 
created for their benefit and to rectify a moral vmong. most Native people have hEen unable to realize the 
law's potential and relrieve their dead and sacred objects and cultural patrimony that have been removed 
from thei r CO m munities. 

Makah-NATHPO Report; In 2003, NATHPO worked with the Makah Tribe to examine federal agency 
imptementation of NAGPRA and rejaased their report, Faderal Agency Implementstlon of ffto NAGPRA/ 
which included the finding that the Federal government neither assures compliance vrilh nor enforcement 
of a federal law enacted to protect Indian remains and funerary objects and to reunite them v/lth their 
families and homelands. The report also slated that Federal officials also have their frustrations and many 
said they could benefit from training on the repatriation process, but have inadequate resources. The 
report included many recommendatians Id improve the NAGPRA process and also specifically 
recommended thatCcngress request a Government Accountabili^ Office (GAO) auditor Federal agency 
compliance, including the Smithsonian Institution. 

Government Accountability Office (GAO) Auzfffs: In the past three years, the Senate Committee on 
Indian Affairs and the House Committee on Natural Resources requested a GAO audit cf the federal 
agendes and the Smithsonian. In 2010 and 2011 GAO issued the follovring reports, the titles of which 
speak forthemselves: 

• NAGPRA: After Almost 20 Years, Key Federal Agencies Still Have Not Fully Complied wittt 
(fia Acf (2010) that looked atthe werk of eight agencies: Bureau of Indian Affairs, Bureau of Land 
Management. Bureau of Reclamation. Fish and Wildlife Service. National Pari< Service, Forest 
Service, Army Corps of Engineers, and the Tennessee Valley Authority. 

• Smithsonian Institution: Much Work Still Needed to Identify and Repatriate Indian Human 
Remains and Obyacte (2011) that reported on the lengthy and resource Intensive repatriation 
process used by the Smithsonian's two museums that have Native American oolleclians - the 
National Museum of Natural History and the National Museum of the American Indian. 

House and Serrate Oversight Hearings: In Ocloher2009 the House Committee on Natural Resources, 
Rep. Nick Rahall chair, held on oversight hearing on NAGPRA, which NATHPO was a witness, and the 
Senate Cnmnittee held this hearing after the GAO completed its two audits and reports. 

Ghallences and Barriers In the ReoatriaHon Process 

NATHPO supports the teoommsndations listod In both GAO reports, including developing a needs 
assessment and timeline for federal agencies to comply with NAGPRA and a reporting requirement to 
Congress, The GAO recommend aliens on Smithsonien repatriation efforts include suggesling that 
Congress consider ways to expedite their repatriation process and to make cultural affilialions as eliiciently 
and effeclively as possible. 

in addilion, we provide infonnation on lha following critical areas of the repatriation process: 
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I. Consultation 

Repatriation work is a process of consultatjon and information sharing. NAGPRA directs Federal agencies 
and museums to consuitwltn indien tribes and Narivs Hawaiian organizations in determining the cultural 
afiiliation of human remains and other cultural items, Prior to passage of the Act, House Report 101-877 
defined the term ‘‘consultation,'' but the Department of the Interior decided not to include a definltJon when 
it promulgated regulations. As a result, there has been a great deal of confusion as to v/hat e>:aclly Is 
required. The 20 D0 Makah-NATHPO report recom mended that the Department of the Interior revise the 
current regulations to deline consultation consistent with the language in the House Report or, if the 
Department declines to do so expeditiously, Hie Congress amend the Act to include a speoifin definition of 
consultation. 

NAGPRA directs eaoh museirm and Federal agency to complete an inventoty of Native American human 
Remains and associated funerary objects in their possession or control by 1995, with riolincalion of cultural 
affiliation provided lo Ihe appropriate Indian tribe or Native Hawaiian organizatian by 1996. The Secretaiy 
□f the Interior was directed to publish a copy of each notificaiion In the Federal Register. The Makali- 
NATHPO researchers found that ten years later, a large number of these notices have still not been 
published and Ihe human remains and associated funerary objects been not been listed on the culturally 
unidenurtable database, thus leaving Ihem effectively hidden front the repatriation pnocess. It is particularly 
disturbing thata number ct these situations involve units of the National Park Service - the agency 
cutienlly delegated by the Secretary of the Interior with the responsibility for implementing lha Act We 
recommend that, as for ail tederal pregrams, an open and transparent process needs to be instituted for 
Ihe knowledge and use by sti. 

In May 2011, the National Park Service National NAGPRA Progrant held a “govern me nt-to-government 
consultation raecb'ng with Indian tribes" on the topic of amending the NAGPRA regulations. This was the 
first fime, to our knowledge, the NAGPRA program or Hie Nafional Park Service, held a government- 
government tribal consuttation meeting via conference call. Many tribal representatives expressed conoem 
about the call and statad that it was not tribal consuHatiori. TWs Is another example of the importance and 
need for eech federal agency to have an open and transparent consultation process that Is understood and 
agreed upon by each consulting party. 

The Makah-NATHPO report also noted that most Federal agencies da not have a designated contact 
person for purposes of implementing NAGPRA or if ihe re is a designated contact, that person is typically 
responsibleforother cultural resource compliance issues. Thus, NATHPO recommends that eadl Federal 
agency should promulgate a policy for the Impiementalian af NAGPRA's statutory and regulatory 
requirements, inciuding consultation requirements, and suhnilt its policy to the National NAGPRA Program 
for publication in Ihe Federal Register and that the Program also create a publicly available database that 
lists each Federal agency repository far curaticn purposes, including location and contact information. 

Also, the process that each agency proposes to follow for pre-decisional consultation associated with the 
determination of cultural affiliation of human remains arid cultural items should be submitted to the 
Program for publication in the Federal Register. 

II. Enforcement and Oversight 

One of the biggest challenges to ensuring compliance with federal repatriation laws is the lack of an 
enforcement and oversight mechanism. In their 2010 report on Federal agencies, the GAO noted that, 
‘While the act [NAGPRA] authorizes the Secretary of ihe Interior to assess civil penalties against museums 
for noncomplianca, no an force men I mechanism exists to ensure federal agency compliance except 
through liligalbn by private parties." 

The Mekah-NATHPO report Included suggestions on creafing an enforcement andfar oversight loolfe lor 
federal agencies, such as an Inter-agency NAGPRA Implementation council within the executive branch, 
which would also eslablish a mechanism for refemng complaints of non-compliance to the Inspector 
General of each federal agency. 
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The National NAGPRA Program recently announced that they no longer had the services of a Nalioral 
Park 3ervice law entorcemenl oifioer, who was conducting dvil penalty Irtvestlgations of museums. At this 
lime, there is not one person whose job Is to investigate allegations of failure to comply with NAGPRA. 

This is a loss to implementing the overall goals of NAGPRA. 

III. Burden on Indian Tribes and Native Hawaiian Organizations, including the"NAGPRA - Culturally 
Unidentifiable Native American Inventories Database" 

Both GAO reports include Infonnation that gives Congress and Indian country a better estimate of the 
number of Native American human remains and cultural objects repatriated and still being held in federal 
agency repositories. After 20 years, fsdsra! agencies have rarlturally affiliated about one-half of the Native 
Americars held in their collections, the museums have affiliated ryily about 15 percent (1 5%) of their 
collEotlons, and the Smithsonian has only affiliated about twenty-six percent (26%) of their collectians. 

This Illustrates the great amount of vmrk left to do as the "culturally unidenlifiable" process pieces the 
research and request burden on Native Americans. The following statistics on repatriatinn give an idea of 
Iheamourtlofwotk completed and remaining to do (attached pie charts using Ibese numbers): 

Nafive American Human Remains Reported bv Federal Aaencles (31.314 Native Americans); 

14,431 culturally affiliated 
14,674 culturally unidentifiable 

2,205 “urdetemlned" (listed as culturally affiliated in the NPS database, but the agency has not 
published a Notice of Inventory Completion) 

Native American Human Remains Reported by Museums (135,622 Native Americans): 

21,485 culturally affillatsd 

III, 654 culturally unidentifiable 

2,483 ■'undetermined" (llsied as cullurally affiliated in the NPS database, but the museum has rot 
published a Notice of Inventory Completion) 

Native American Human Remains Reported by the Smithsonian (15,700 catalog numbers) 

5,280 culturally affiliated 
340 culturally unidentifiable 

14,160 “undetermined" catalog numbers-estimallon (until a tribal request is received, the Smithsonian 
does not research a catalog number to determine vvhettierlha remains are 
culterally affiliated or unidentifiable) 

The Makah-NATHPO research for the 2008 report found that the Cullurally Unidentifiable Native American 
Database does not provide adequate guidance and basic informatidn for Nafive Amaifcans who want to 
proceed Investigating the human remains cflnterestorwhichshowpromisetobesffiliated. For example, 
there is currently no record of whether or not NatK/e Americans have been contacted or consulted, there 
are no serial nuntbara or a way to determine which record is being reforenead whan seeking additional 
information, and there is no “user guide" for how to use the database. 

For Native Americans interested in a repatriation claim from the Smithsonian, they have to reviev/ about 
15,000 records and then submit a claim, thus starting a lengthy process. The burden placed on Native 
Americans to conduct this vrork is extraordinary and additional furrds and resources are required If they are 
to Indeed bring home their ancestors and cultural items. 

IV. Resources 

One of the issues that was studied end discussed In the 2008 report was whether or ret there were 
adequate resources to comply v/ith the Act We sought input from both Federal agency officials and 
represenlaltves of Indian Iribasand Native Hawaiian orgentzallons. Our work determined that in 19 years, 
the repatriation process has evolved to be a lima consuming and expensive endeavor and even toen. Die 
repatrialion process does nol ensure that remains or cultural objects uvlll be repatriated. Tvro possible 
solutions are (1 ) to infuse the program with much more federal support: and/or (2) to improve the process. 



122 


The lack of Federal staff dedicetetl exclusively to cartyirg out compliance activities was also cited as a 
major problem. The Makah-hlATHPO report recommended that additional appropriations be mads to 
ensure that each agency has aitequate staff, delated to this^ was the lack of training for Federal staff who 
are assigned responsibility for NAGPRA implementation. We recommend that addittonal funds bo 
appropriated to ensure that Federal offidals receive adequate training and staffing levels, which they have 
identined as a need. 

Since 1 BSri, the U.S. Congress has appropriated funds for grants to museums and Indian tribes to carry 
out NAGPRA activities in two categories: (1) consuliaiion/documentation; and, (2) repatriation. Those 
funds have been Inadequate to effectively address the mandates rjftheAct Insufficient resnurces prevent 
Native Americans from maintaining robust NAGPRA programs and the needed effort to errsure protection 
and repatriation of a tribe's cultural resources. NAGPE^A ccnsuitationUocumentation grants to tribes and 
museums - which are one of the only sources of funding for Native Americans in the fetd of cuitural 
preservation - have decreased in the paslfive years. An assessment of overall grants avrarded botv/ssn 
19S4 and 2007!rdldate thatpropoiflonstely fewer of the funds appropriated for this purpose are actually 
being ailocaled. We recommend an increase in the amount appropriated for grants, and that Congress 
ensure thatthesc funds are only used for grants and not for administrative activitiES- if additional funds are 
needed for administrallve activides. there is a separate line Item tovrhich sddillonal funds could be made 
available. 

V. Future Areas of Investigation end Research 

One of the main goals of the IVlakah-NATPO report was to identity where improVEments might be made in 
the implementation of the Act and to preaetit the infomnation In terms of findings and lecommendations. 
NATTtPO continues to recommend that the Congress seek to: 

1. Evaluate museum compliance with NAGPRA, similar to the Federal agency audit completed by the 
GAO 

2. Examine how the unassociated funerary objects have been dealt with in the repatria lion process 

3. Examine how the Future Applicability (See. 10.13) provisiors are being implemented 

4. Examine the background process that led a Federal agency to determine whether human remains 
and associated funerary objects was to be entered into the CUNAID, including the process used In 
working with and noBlying tribes of the remains and objects. 

Conclusian 

NATHPO has been woridng to overcome historio praotices and behavior toward Native people. We 
support local tribal efforts for conlnol of their respective histories and culture. We support a tribal agenda 
that goes beyond merely educating and reacting to situalions that are many times beyend our control. 
Native Americans have many reasons to be proud of thslrwork In seoklng the return of their ancestors and 
cultural objects and we hope that the Committee will continue supporting Ihess local eftorls and will have 
more opportunities to visit Indian country and hear from Native pEople on these importanl federal laws. 


Charts attached. 
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Native American human remains 
reported by Federal agencies under 
NAGPRA 


n=31,314 individuals 
Undetermined. 



Native American human remains 
reported by museums under NAGPRA 

n 135,622 


Undetermined, 

2483 
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Native American human remains 
reported by the Smithsonian 
Institution 

n = 19,780 catalog mitnbers 
(exceptfor culturally unldcntlFiable Individuals) 



Prepared Statement of Robert W. Trepp, Member, Loca’pokv Tribal Town, 
Beaver Clan, and Muscogee (Creek) Nation 

Mr. Chairman, Mr. Vice-Chairman, and Members of the Committee: I am a mem- 
ber of Loca’pokv Tribal Town and its Beaver Clan, and an enrolled member of the 
Muscogee (Creek) Nation, a federally recognized tribe with a nation-to-nation rela- 
tionship of long duration with the United States. The Muscogee Nation’s first Treaty 
with the United States was ratified in 1790, the last action which the U.S. Senate 
took when the U.S. Capitol was in New York City. In Article Ten of the 1866 Treaty 
between our two Nations, the United States recognizes the cultural rights of the 
Muscogee Nation and its citizens and guarantees them in perpetuity: 

ARTICLE 10. 

The Creeks agree to such legislation as Congress and the President of the 
United States may deem necessary for the better administration of justice and 
the protection of the rights of person and property within the Indian territory: 
Provided, however, [That] said legislation shall not in any manner interfere 
with or annul their present tribal organization, rights, laws, privileges, and cus- 
toms. 14 Stat. 785 

Muscogee citizens respect the federal repatriation laws as human rights and civil 
rights, but also as treaty rights. 

I am a charter member of the Board of Directors of the Inter-Tribal Sacred Land 
Trust, a non-profit Tennessee corporation founded for the express purpose of pro- 
tecting Native burials and cultural sites. I appeared before this Committee on July 
17, 2002, and testified regarding the protection of sites and burials in the south- 
eastern United States. 

I would like to offer my full support to the “or was” amendment to NAGPRA, 
which is an essential technical amendment to restore the original intent of Congress 
in the statute regarding both the temporal and geographical definitions applied to 
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the jurisdiction established by law. I encourage the Congress to enact this provision 
immediately, as it is necessary for the administration of NAGPRA as first envi- 
sioned by this Committee and intended by Congress. I would also like to offer my 
support for either an administrative rule change or legislative action, which clarifies 
that, first, no human remains or associated funerary objects should be classified as 
“culturally unidentifiable” without (a) full disclosure of all field notes and accession 
notes to any tribal government with a cultural affiliation or certain geographical re- 
lationship to the burial or object, and (b) the consent of the culturally affiliated trib- 
al governing body(ies); and, second, that “culturally unidentifiable” objects found 
with human remains are not to be separated at any time or by any decision made 
under NAGPRA; and, third, that “culturally unidentifiable” objects not found in a 
burial context, or of an unknown context, be reviewed as above as possible “items 
of cultural patrimony,” giving full weight to the analysis of the culturally affiliated 
Tribe(s) or Nation(s) and its(their) traditional religious leaders. If necessary, I can 
provide additional analysis of the ways museums, colleges and federal agencies have 
used the phrase “culturally unidentifiable “ to avoid the pure intent of the law. The 
great majority of these human remains and associated funerary objects are uniden- 
tified, but not “unidentifiable.” Those which truly are unidentifiable are of no sci- 
entific value and should be repatriated to the Tribes and Nations in the region of 
“discovery” for decent return to a natural environment. 

Holding repositories often apply another term, “culturally unaffiliated,” to a 
Tribe(s) or Nation(s), implying that it(they) do not have standing to repatriate peo- 
ple or objects because they are not culturally affiliated with the Tribe or Nation that 
no longer can speak for itself. This is a blatant misapplication of the law and misuse 
of a term that was intended to address the very circumstances involved when 
human remains and funerary items of the dead have no modern Tribe or Nation 
to make the repatriation application. NAGPRA intended for the living Tribe(s) or 
Nation(s) to speak for the dead as a culturally affiliate(s), related by geography or 
confederation or language or ceremony or any other aspect of cultural affiliation. Re- 
patriations were done prior to repatriation law, and since, by culturally affiliated 
Tribes and Nations and by coalitions of culturally affiliated Tribes and Nations. 
When the holding repositories use “culturally unaffiliated” and other such terms, 
they usually do so in an effort to hold on to the people and objects in their posses- 
sion by casting doubt on the Native identities and relationships, which often are a 
living part of oral histories and songs not necessarily known to the collections’ “ex- 
perts.” Not only Muscogee oral history, but all current evidence from scientific study 
shows that the Muscogee confederacy is just that — a confederacy of tribes, large and 
small, which originated or moved into the southeast at different times and grew to 
share a common religion, common languages, and common cultural norms, only 
pressured into a common government by the powers of England, France and Spain. 
The academic terminology of “pre-Creek” or “pre-Muskoghean” or “pre-Columbian” 
or “pre-history” are fictions, as both traditional and scientific evidence show, and 
used by people who thwarted NAGPRA repatriations and receive federal monies to 
do so. This and other terminology such as “woodland” or “archaic” are feeble at- 
tempts to ignore our identity as a confederacy. / reject the efforts of academics and 
bureaucrats to re-define the culture and history of my own people for these limited 
purposes and in the face of clear and convincing evidence. 

I further implore the Committee to enact a statutory right of action for Native 
American Tribes and Nations to defend our sacred places in court. As you well 
know, the U.S. Supreme Court opined in 1988 that we do not have such a door to 
the courts and that Congress would need to make a special law for this purpose. 
It is indeed unfortunate that no action has been taken in nearly a quarter-century. 
Justice delayed is justice denied, and this is a significant issue, not only to Native 
people, but to the audience of world opinion upon which the international reputation 
of the United States relies. The United States was quick to denounce the destruc- 
tion of ancient monuments in Afghanistan, but places of great significance to Native 
people are destroyed frequently within America’s borders, and sometimes by federal 
agents and federal permission. 

Finally, I must raise an issue which I did not hear in earlier testimony. Because 
of the movement of tribes caused by colonization and western expansion (codified 
as federal policy in the Indian Removal Act of 1830), it is essential that no tribal 
government have the sole power to authorize the disturbance of the cultural site of 
another federally recognized Tribe or Nation without the prior consultation with 
that Tribe resulting in a mutually ratified Memorandum of Agreement enforceable 
in federal court. 

I recommend that the Committee instruct members of both the majority and mi- 
nority staff to prepare a full bipartisan report to the Committee on this issue. One 
case study which should be included in that report is the almost complete physical 
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destruction of the site at Hickory Ground outside Wetumpka, Alabama, by the 
Poarch Band to build facilities for gaming and for tobacco sales. This is a burial, 
ceremonial and historical site to which the Poarch Band has no cultural affiliation 
or historical relationship whatsoever. In fact, the Poarch Band sees themselves as 
historic “enemies” of the main — forcibly removed — body of Muscogee peoples. The 
Poarch Band secured this site — the last Capitol of the Muscogee Confederacy before 
removal — by using federal funds for its protection, and has defrauded the United 
States by its subsequent actions. They have treated burials with total disrespect. 
The sacred landscape of this historic site has been bulldozed and partly paved. The 
Poarch Band has disputed every effort by the Hickory Ground leaders and people 
(citizens of the Muscogee Nation in Oklahoma) to protect the site and its burials. 
While I am sure there are other sites where Tribes have cooperated in full respect 
for the culture of another people, this one case will clearly demonstrate the abuses 
which are not only possible, but easy to document sufficiently to the Committee that 
this type of situation can lead to events in total violation of the spirit and intent 
of NAGPRA, as well as religious freedom and historic preservation laws. 

I take great pride in being able to address this Committee again on behalf of the 
Muscogee people and, humbly, in the place of our traditional religious leaders, who 
are at the most important point in their annual ceremonial cycles and could not 
have testified at this time of year. 


Prepared Statement of Dr. Rosita Kaahani' Wore, Vice Chair, Sealaska 

Corporation 

My name is Dr. Rosita Kaahani Work I serve as the Vice Chair of the Sealaska 
Corporation, a Native corporation created under the Alaska Native Claims Settle- 
ment Act of 1971 (ANCSA), and the President of the Sealaska Heritage Institute, 
located in Juneau, Alaska. 

I am also a member of the NAGPRA Review Committee, having served on the 
Committee for llyears. It is in that capacity as well as administering a NAGPRA 
program that I have had the opportunity to develop an in-depth understanding of 
how the Act has been implemented over the past 21 years, and to experience some 
of the challenges associated with the repatriation process that the Act authorizes. 

As the members of this Committee know, ANCSA was enacted to settle the ab- 
original land claims of Alaska Natives. Through that Act, the Congress authorized 
the establishment of Alaska Native regional and village corporations as the instru- 
ments through which the Act’s objectives would be implemented. Since that time. 
Congress has enacted over 100 laws that define the ANCSA corporations as “Indian 
tribes” or define ANCSA lands as “Indian lands”. ^ 

NAGPRA Grants 

ANCSA corporations have made significant contributions to the implementation 
of the NAGPRA, providing benefits to Alaska Native communities and contributing 
to the survival of Native cultures. Alaska Native corporations and Alaska Native 
tribes have participated nearly equally in the implementation of the Act. For in- 
stance, from 1998 through 2008, twelve Alaska Native corporations administered 
$2,294,194 in NAGPRA grants while seventeen Alaska Native tribes received 
$2,409,684 in NAGPRA grants during the same period. 

NAGPRA Repatriation Claims 

Fifteen Alaska Native corporations have made successful repatriation claims for 
1,730 cultural objects ^ and thirty-nine Alaska Native tribes have made successful 
repatriation claims for 526 cultural objects. 

NAGPRA Review Committee 

Three Alaska Natives have served on the NAGPRA Review Committee, and at 
least one such NAGPRA Review Committee member was nominated by an ANCSA 
corporation and the others were nominated by Alaska Native tribes. 

Alaska Native Corporations Contributions to NAGPRA 

The inclusion of Alaska Native corporations in NAGPRA has provided benefits to 
Native people throughout Alaska and the lower 48 States. Regional ANCSA corpora- 
tions, like Sealaska Native Corporation, have used their NAGPRA grant funds to 
provide training for village corporations and tribes within their region to enhance 


1 Sealaska Report ANCSA Corporations and the Definition of "Tribe" 1999. An updated report 
is in the process of being finalized. 

^Of this total, 1,600 objects were individual glass beads. 
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their understanding of the Act’s provisions and to build capacities to participate in 
the repatriation processes that the Act authorizes. ANCSA corporations have also 
dedicated their corporate funds to support NAGPRA activities. For instance, because 
NAGPRA grant funds are not available to support costs associated with dispute re- 
quests to the NAGPRA Review Committee, ANCSA corporations that have initiated 
such requests are bearing the costs of those activities. 

Some Alaska Native tribes have recently made decisions not to participate in 
NAGPRA because they do not have the resources to support ongoing NAGPRA pro- 
grams without the benefit of NAGPRA grants and supplemental organizational 
funds. In these instances, tribal members have called upon ANCSA corporations to 
file their repatriation claims. Likewise, Alaska Natives, who do not live within com- 
munities represented by a tribal government have called on ANCSA Corporation to 
initiate their repatriation claims. 

During the time that I have served on the NAGPRA Review Committee, I and 
my fellow committee members have observed an ever-increasing escalation in costs 
associated with either making repatriation requests or seeking the committee’s re- 
view of disputes. The dispute resolution process is often lengthy and sometimes re- 
sults in costly litigation if the review committee’s determination is not accepted by 
the parties to a dispute. In Alaska, the organized Native groups that are best able 
to make these now sizable investments in the return of Native remains and cultural 
items are the Alaska Native corporations. 

In addition, under the Alaska Native Claims Settlement Act, Alaska Native cor- 
porations are the statutorily-desi^ated owners and managers of Native lands — they 
are thus the first entities to which federal agencies would typically turn in deter- 
mining the cultural origins and affiliations of objects of cultural patrimony. And in 
a provision of Federal law enacted in 2004 and made applicable to all Federal agen- 
cies, Public Law 108-447 directs Federal agencies to consult with Alaska Native cor- 
porations. ^ 

In recent times, as a function of the Government Accountability Office’s findings, 
there has been some debate associated with the inclusion of Alaska Native corpora- 
tions in the NAGPRA regulations, and the Interior Solicitor’s Office has opined that 
because the Congress employed similar terminology in the 1994 Federally-Recog- 
nized Tribes List Act and in the 1990 Native American Graves Protection and Repa- 
triation Act, the definitions in one Act should constrain the interpretation and appli- 
cation of the earlier-enacted law. 

However, it is not only critically important but imperative that each Act be exam- 
ined within the context of Federal policy and the objectives that the Congress 
sought to achieve in each Act. The 1990 enactment of the NAGPRA was built on 
the foundation of assuring that cultural properties would be the subject of the con- 
gressionally-authorized repatriation process — and that such properties would be re- 
turned to the rightful owners or keepers of objects of cultural patrimony. The Act 
had less to do with Native governance and more to do with Native cultures. That 
the cultural context was what informed congressional intent behind the Act is found 
in the unusual inclusion of traditional Native American religious leaders as it re- 
lates to sacred objects. 

In contrast, the 1994 Federally-Recognized Tribes List Act has its foundation in 
the government-to-government relationship between the United States government 
and tribal governments. The Act is intended to reflect the United States’ recognition 
of the sovereignty of Native governments, and to assure that all Native governments 
are treated equally under Federal law and policy. 

Thus to predicate the interpretation of a law enacted in 1990 on a retroactive ap- 
plication of a law enacted in 1994 that is based on a distinctly different policy foun- 
dation, leads to misinterpretation of Congress’ intent in wanting to assure that the 
repatriation policy was and is to apply to all Native people across the United States. 

Accordingly, I would urge the members of Senate Indian Affairs Committee to 
consider an amendment to the NAGPRA that provides the means for Alaska’s Na- 
tive people to fully participate in the Act’s repatriation processes and to more effec- 
tively realize the goals of the Act. 

Another critical component of the Act requires museums to file summaries and 
inventories, and yet, we know of one museum in the Northwest area that sold its 
collection of cultural items that were subject to the NAGPRA without compiling a 
summary or inventory. We believe that the burden of proof should be on a museum 
to document that deaccessioned items are not subject to NAGPRA, as opposed to the 
position that has been taken by the National NAGPRA Program Office — which is 
that the burden of proof should be placed on tribes and Native organizations. 


3 Pub. L. No. 108-447, 118 Stat. 2809, Dec. 8, 2004. 
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Clearly, the policy of the Native American Graves Protection and Repatriation Act 
is to protect Native American human remains and objects of cultural patrimony and 
to assure that they are repatriated to their rightful owners. The Act does not au- 
thorize Indian tribes and Native organizations to act as unfunded law enforcement 
agents charged with detecting violations of the Act or noncompliance with the Act, 
nor does it assign the burden of proof to Native entities to police the actions of mu- 
seums and document the origins of deaccessioned objects. 

Finally, the members of the Committee are aware that the National Museum of 
the American Indian Act (NMAI Act) was enacted into law in 1989 — and thus while 
preceding the enactment of the NAGPRA, the NMAI Act includes provisions similar 
to, but not identical to the provisions of the NAGPRA which authorize the repatri- 
ation of human remains and cultural objects. Nonetheless, the Government Account- 
ability Office has recently completed an examination of the Smithsonian Institu- 
tion’s implementation of the repatriation provisions of the NMAI Act and found 
them lacking. 

Native groups have also expressed concern that the NMAI Act has been inter- 
preted by the Smithsonian Institution as applying only to Smithsonian’s Natural 
History Museum, the GAO concluded that “the statutory language and its legisla- 
tive history do not support that view.” ® 

As has been discussed in various forums on the NAGPRA, tribal commentators, 
as well as representatives of museums and scientific institutions, have expressed 
the view that the Congress should act to extend the provisions of the NAGPRA to 
all museums within the Smithsonian Institution. 

I thank the U.S. Senate Committee on Indian Affairs for affording concerned Na- 
tive people the opportunity to share their views on the implementation of the Native 
American Graves Protection and Repatriation Act with the Committee and the Con- 
gress. 


^U.S. Government Accountability Office Report to Congressional Requesters, May 2011, enti- 
tled "Smithsonian Institution: Much Work Still Needed to Identify and Repatriate Indian 
Human Remains and Objects", GAO-11-515. 

^I.d., page one, GAO-11-515, Smithsonian Repatriation. 
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Prepahed Statement of the Salt River Pima-Maricopa Indian Community 


Inh'oduction 

The Salt River Piina“Maricapa Indian CammuniLy (SRP-MIC) is ideated in Central Arizona, 
nearest the city of Scottsdale, Arizona. The SRP-MIC consists of a confederation of the 
O'Odham and the Piipaash cultures, which ore two diCTerenl and distinct cultures with unique 
histories and languages. The SRP-MIC (and the Gila River Indian Cotnmuiitty of llic Four 
SouUicrn Tribes of Arizona) claim aboriginal territory of 3,8 million acres of Soutli Central 
Arizona as adjudicated in 1970 by the U.S. Indian Claims Commission through Docket 228. The 
Four Southern Tribes of Arizona currently use tlic combined adjudicated laud claims area of the 
SRP-MIC the Gila River Indian Community, the Ak-Cliin Indian Community, and the Tohono 
O’Odham Nation as a basis for consultation although recent nnthtopolo^c studies now recognize 
the abori^nl use area of the O’Odham, Piipaash, and their ancestors existing eastward into 
present day New Mexico, nortliward into present day Uldi, west to the Pacific Coast, Southward 
of the Sierra Occidental into Mexico (where there are still O'Odham villages that arc a part of 
the Tohono O’Odham Nation.) 

The O’Odliam culture consists of four present-day federally-recognized tribes that liave a shared 
language, liistory, culture, and religious bclicfe. This group is commonly known as the Four 
Southern Tribes of Arizona (referred to m tlie lemainder of tlie comments as the Four Tribes) and 
consists of the SRP-MIC tlie Gila River Indian Community, the Ak-Chin. Indian Community, and 
the Tohono O’Odham Nation. The Four Tribes have a tclationshtp of shared group identity that 
can be traced historically and preliistorically between the Foair Soutlicni Tribes of Arizona and 
the people that inhabited the southern Arizona and die uorthem region of present day Mexico 
from the time when the first people walked these lands in time immemorial. We base our cultural 
affiliation claim on geographical, archneological, linguistic, oral history/oral tradition, and 
historical evidence based on current standards of scholarship in the respeclive disciplines. The 
Four Tribes claim cultural allilialion to the archaeological cultures as well as to all others present 
in our aboriginal claims area during the Prehistory of wliat is known as Arizona and Mexico 
today. These affiliations include several aichaeologicnl cuihires including (but not limited to) 
the Archaic, Palco-Indian, Hohokam, Salado, Patayan, and Sinagun. 

Comtnenis 

These comments were drafted in response to the solicitation for Indian tribes, Native Hawaiian 
organizations, museums, Federal agencies, and members of the public to provide comments ill 
Anticipation of the Discretionary Review of the Native American Graves Protection and 
Repatriation Act of 1990 (NAQPRA). 

The main principles of NAOPRA nre to provide for tlie protection of undisturbed burials, and to 
provide n mechonism for the repatriation of human remains, funerary objects, sacred objects, and 
objects of cuftural patrimony to Native American groups for culturally appropriate disposition. 
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NAGPRA strives to soothe and correct the injustices inflicted on Native peoples that occurred 
due to the disturbance and destruction of sacred burial places of our ancestors and the wiongAil 
collection of objects that arc vital to continuing our traditional way of life. The SRP-MIC 
supports the many of the changes to the rule as recently amended, and provides futthcr 
coraaicnts as solicited for considecation in the development process fo provide direction and 
guidance for future discretionary review. These commenls are to address two specific topics: (1) 
Needed amendments to cxistmg 43 C.F.R. Part 10 for corrections, ciariCcatioiis, or rcfincnicnts, 
and (2) comments on specific changes recommerded. The comments are arranged by section. 

The people of the SRP-MIC and the Pour Southern Tribes of Ari^DIla have deep and binding ties 
to one another and believe that the health and continued existence of our communities relies on 
tltese bonds. We hold the belief tliat people arc more than physical beings, and people do not 
cease to exist (spiritually^ or to have ties to this earth at the time of death, but go on to a new 
world where they continue in a new form of existence only if their physical remains from this 
world arc allowed to condnue the natural progression undisturbed until their return to the earth, 
when the entire body breaks down and is andistinguishable irom the dust. We also believe that 
all objects placed intentionally with a burial must be kept with the body and subject to the same 
disposition of the associated remains. The SRP-MIC acknowledges the great importance of 
advancement to nn equitable resolution for tlic many individuals curicntly awaiting disposition 
and looks forward to the Lime when all of our people arc treated with the respect and dignity that 
all people deserve. 

Title 43; Public Lands: Inferior 

PART ID— NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION 
REGULATIONS 

These comments were generated somcwliat broadly to address issues that hamper the overall 
NAGPRA process. There are Issues that are very complex and tend to affect several diilcrcnt 
sections, which makes it is difficult to generate comments or suggest changes without going into 
a longer and more thorough discussion. In working on these comments it is very clear there is a 
need for the National NAGPRA, the NAGPRA Review Committee, Native American 
Tiifaes/Groups, and Congress to engage in extensive continued consultation to solve the more 
pervasive problems all parties face in working witli NAGPRA. 

Subpnrt A— I ntroduction 
§ 10,2 DeDititions. 

• Expand “Items of cultural patrimony” to include intellectual property like songs, oral history 
recordings, photos of burial practices, rituals, ceremonies, and digitization files of tins 
information. 

• The SRP-MIC supports the definition of “Native American” means oli or relating to, a tribe, 
people, or culture, that is or was indigenous to any geographic area that is now located within the 
boundaries of the United States. 

o Material cultures designated by the discipline of archaeology (for prehistoric 
discoveries) arc arbitrary and generally do not accntatcly describe the existing 
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ciilftiral tics between groups of people through lime and space that are described 
in oral history. Even documented oral history by ethnographers often failed to 
accurately record inronnation due to misinterpretation of information where 
observers used their own cultural background and biases to describe people with 
totally different ways of life. 

o Some documented oral history failed to include informaLion because recorders 
tailed to understand the imparlance of oral liistory and didn’t record portions that 
didn’t answer research questions at die time. 

• ” 'Ibe term ‘Tiaditionsl religious leader” should be revised to emphasize that the tribe defines 
and appoints traditionai cultural leaders using criteria determined by internal religious and 
cuiUiral values. When a tribe or community orficially names or designates a traditional religious 
leader, and makes an official statement to the National NAGPRA Program (or NRC) no other 
official or entity (including the Secretary of the Interior, Designated Federal Officer or other 
federal government representative) has the right to deny or question the religions leader to 
“verify” that designation. 

• The SRP-MIC rocommcrids a revision of the term “eulturally unidentifiable human remains" to 
“cultmally unidentified human remains’' to avoid suggesting there is no reasonable way to 
identify the individuals’ eulturel affiliation. 

• The SRP-MIC recommends inclusion of a delinilion of the term “oonsullalion” to include the 
following ideals 

o Definition of “consuLtation” should be developed with input from both tribal 
governments and federal agencies, 

o “consultation is a meaningful and timely process of open discussion and joint 
deliberations 

o Consultation should includo discussion on potential issues, changes, or actions by 
a museum or Federal agency in possession of Native Anierioanoulmial items 

o Consultation should include any lineal descendants, Indian tribes, and Native 
Hawaiian organizations i^ilh a right to claim such items. 

o Consultation should consider the views of others, in a manner that is cognizant of 
all pailies’ cultural values 

o Consultation between government agencies and Native American tribes shall be 
conducted in a way that is mutually respectful of each party's sovereignty. 

o Consultation must recognize the needs for confidentiality with respect to places 
that have tradidonal tribal cultural significance and/or for cultural information that 
is not published anywhere in existing scholarly or other literature. 

Subpart B — Human Remains, Funerary Objects, Sacred Objects, or Objects of Cultural 
Patrimony From Federal or Tribal Lands. 

§ 1U.3 Intentional archaeological excavations and § KIvl Inadvertent discoveries. 

• 10.3 & .4 should be amended to includo provisions giving deference to previously reached 
agreements concerning treatment and repatriation where all The relevant and appropriate parties 
were involved in consulLalion and agreements so the final dispcsilion of items happens in a more 
timely and respectful manner and to protect confidential resource locations and sensitive cultural 
information. 
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§ ID.S CunsuKution. 

• The SKP-MIC recommends the Secretary of tlic Interior direct National NAGPRA and the 
NAOPRA Review Committee to be more transparent and forthcoming with tribes during the 
NAGPRA Review Cammittee (NRC) nomination process prescribed in the act. The SRP-MIC 
and otlier members of the Four Soutliern Tribes asked for govemment-to-goverument 
consultation regarding the NRC nomination process and there was no reply or attempt to even 
listen to the tribes’ concerns, questions, or problems. 

• There must be reciprocity in terms of oonumuucations with tribal groups. Wlicji a tribe requests 
infonnaliDn or submits requests information on any NAGPRA process the NRC should be 
required to respond in a timely manner. To JheiliUte this process a conunenl portal on the 
internet can be implemented that would sort the NAGPRA related comments into specific 
categories tliat assign a specific priority to the comments and requests to allow the appropriate 
response within the prescribed time period. 

§ 10.7 Disposition of unciaimed human remains, funerary objects, sacred objects, or 
objects of cultural pafrimony. [Reserved] 

Sec attached comments. 


Suhpart C — Buman Remains, Funerary Objects, Sacred Objects, or Objects of Cultural 
Patrimony in Museums and Federal Coiiections 

§ lO.S Summaries. 

• Tire National NAGPRA program is digitizing all inventories and summaries for publication on 
tire website. Tlic Salt River Pima-Maricopa Indian Community (SRP-MIC) would like the 
opportunity to review the inventories and summaries before they arc posted on the website. The 
SRP-MIC recommends redaction of the original documents to protect specific locational 
infonnation to prevent looting or vatidalism of any existing in situ burials or intact cultural 
lesourccs and to protect important cultural information tliat tiic tribes do not wish to become 
public knovvledgc. We would also like a digital copy of any digitized files related to the Salt 
River Pima-Maricopa Indian Community when they are made available for data management 
purposes. 

• Database information should have specific query features available to filter out Federal Register 
Notices for Collections tliat have been previously repatriated to reduce the amount of “database 
clutter” that confuses NAGPRA reseaicJi and hampers implementation, 

§ 10.9 Iiivcutorlcs. 

■ NAGPRA and its implementing regululions do not provide National NAGPRA or any other 
fodcral entity witli tools to encourage or ensure tliat federal agcndcs within or outside of tlie 
Department of the Interior comply with the act. The civil petralties established in section 9 of 
NAOPRA do not apply to fedeml agencies; only to museums. Absent such tools, there are 
limited options for Itolding agencies that arc not in compliance with the act accouiitablo. In 
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addition, tlic mechanism that NAGPRA specifically provides to ensure federal agency 
compliance — lawsuits by nonfederal parties, such as Indian tribes, against federal agencies — ^is 
rarely used. 

§ 10.11 Disposition of culturally uniilentjfiable human remains. 

• There arc issues that lie specifically in repatriation under Section § 10.11 bacauso the 
prepoudetauce of evidence seems to he subjective to the institution and at the 
discretion of the institution. In some cases tribes have no trouble establishing cultmal 
affiliation and repatriating collections recovered after 1990 under Section § lO.S-4, while 
historic collections (sometimes from tlie very same silos or archaeological regions) arc very 
dilTicult to repatriate even though the tribes have already repatriated numerous collections that 
arc contemporaneous to the historic collections with no problems. Many of the people and 
objects represented in the historic collections liave been in custody for longer tlianthey lived. 

• Traditional cultuial infarmation is generally riot given the same evidential weight as published 
lifcmturc even thougli oral history is specifically listed as a line of evidence for establishment of 
cultural affiliation. Archeolo^cal inforaiatioir or ethnographic informatioii may not even 
accurately record cultural informaLion or may have provided inadverlenl misinforniation due to 
cultural and social as well as Bic existence of formidable language barriers. 

• In some cases tbe instltution/agency repository will not repatriate unless there is prior precedence 
that different museums have already repatriated remains from the discovery area and from the 
temporal period as the historic collections they are holding despite the tribes satisiying the lirres 
of evidence for a prcpondetimce of the law. In other cases liie institutioii/agcnoy repositories will 
not repatriate even if precedent and preponderance arc both satisfied. 

• There sliould he some safeguards for tlic tribes to protect them from having to continue to 
provide more and more cultural information to try to establish n preponderance of evidence. In 
some instances the consultations are viewed as ‘‘intelligence gathering” to establish additional 
research questions for the collections to be held longer. 

Section 10.11 Disposition of Culturally Associated and Unassociated Funerary Objects 

• Section 10,11 C (4) The SRP-MIC insists that NAGPRA regulations require the transfer of 
control of both human remains and their associated funerary objects to appropriate Native 
American groups as the new rule is not clear regurding disposition of associated cultural or 
fiuicrary artifects. It is inconsistent wth United States common law to allow museums and 
Federal agencies to keep the associated fimeraty objects while requiring them to transfer control 
of the human remains. 

• Funerary Objects represent offerings intended as gifts and spiritiinl offering to the deceased. 
Tribal members place offerings (funerary objects) with a deceased relative or fellow community 
member (whom are also considered relatives in a sense) as a religious practice that Is a vital part 
of religious and ciilturai rituals performed at death on behalf of the deceased and for the living 
community. There is universal agreement that these items arc the property of the deceased and 
no one should deprive the dead of his or her tributes from the living - whicli is also supported by 
legal precedent that stales the living have an obligalion to care for the dead. The disruption of a 
spiritual process (by burial disturbance and excavation) and then tlie appropriation of funerary 
objects is a violation of the tribes’ religious freedom, and endangers the tribal members’ health 
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and welfaiB to such an extent that the cultural agreements no longer need to be spelled out 
because they are so culturally ingrained. The placement of ftinctary objects, their protection, and 
the community’s continued respect of those objects also gives the living comfort that at the time 
of their own death that the community will respect and honor diem in the same way that all of 
our people have been honored and protected from time immemorial. In this way. we can also 
deduce the prcjbrcncc of the deceased in NAGPRA situations concerning the disposition of his 
or her body and funerary belongings. 

■ The SRP-MIC believes that liiiman remains, funerary object, and unassoclaled funerary objects 
are imbued with equal spiritual status for baditronal reli^ous reasons. As such, the SRP-MIC 
objects to tire appropriation of funerary abject, and unassociated funerary objects by scientists for 
the pu^wse of future lesearch. To alloiv for the retention of funerary ohjccls as scientific 
spcciiticns without the voluntary consent of the legally authorized representatives of the tribes 
dehumanizes the deceased and violates die religious lights of the living descendants. It also 
damages the relationships between the tribes and the scientific community, when a relationship 
of mutual understanding could be forged and further researoli could possibly be undertalcca in a 
joint cffbit in a way tliat protects and honors their cultural beliefs. 

• The SRP-MIC does not stand in opposition of scientific research in general, but insists that the 
basic humanity of ancient, prehistoric, historic, and contemporaiy people be recognized and 
protected in the .same way that the remains of nil other cultural groups arc recognized and 
protected tllrougliout die country regardless of cultural affUiatlon or the presence of next-of-kin. 
We believe that each and every Native American group has the inherent right to decide what is 
appropriate for their people, whether that be coolimied scientific study as appoved througli 
intensive tribal consultation and with their full cooperation: or the expedient repatriation and 
interment of the individual with appropriate ceremony, ritual, and observance. 

§ 10.12 Civil penalties. 

• Mandate that Federal agencies comply with the Act and its regulations. 

• For civil penalties, “The Secretary must acknowledge receipt of an allegation of failure to 
comply and refer il to the appropriate authorities for investigation within 1 5 days.” 

Subparf U — General 
§ 10.16 Review committee. 

Beview Committee Nomination Process 

» Statutory requirements should be thoroughly explained on die website if not in the Federal 
Register notices. 

• The National NAGPRA must ensure that nil NAGPRA Review Committee (NRC) nominations 
arc feirly screened to confirm that the nominees and nominating entities meet statutory 
requirements. 

• This comment relates to the SRP-MIC comment made under § 10.2. Tlie screening process must 
be open and tratisparent. The tribes and interested parties are unable to obtain informatinn 
regarding the selection process. Inquiries were ignored or vague replies sent to mollify tribes. 

• This coinraent relates to the SRP-MIC comment made under § 10.2, Specific requirements or 
desired experience for candidates sliould be listed in the Federal Register notices and in the 
statute. The Four Southern Tribes questioned the selection process, and the National NAGPRA 
Program stated die candidate for traditional religious leader was chosen because that person had 
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tbc appropiiatc educational background to fulfill tlic duties and losponsibilitics of the NRC. Tlic 
Four Southern Tribes nominated two individuals based on their traditional religions leadership 
and extensive NAGPRA experience, but did not include information on educational backponnd. 
Educational background was not listed in the register notices, nor was it requested by the NRC 
during the selection process, and it was unknown that educational background would be 
necessary in some manner Lo determine qualification of traditional reli^ous leadership, 

• This comment relates to the SRP-MIC oomment made under § 10.2. The NRC screening process 
should be amended lo include some mechanism to allow the tribes and traditional cultural leaders 
to adhere to tlieir respective cultural mandates as needed. The Federal Register notices sliould 
require nomination of tribal representatives or traditional religious leaders it is the recognition of 
the Community as a whole to determine that a practitionci is a “traditional tclt^ous Icadci'” as 
defined by iotemnl cultural values. 

* Tlic tribally designated tribal icligioos leaders should not have to make statements to veriiy their 
authenticity of traditional religious leadership. “Verification” is offensive and suggests that the 
tribes are unable to identify a tribal religious leader without the approval of the National 
NAGPRA Program, NRC, DFO, or Secretary of the Interior. 

National NAGPRA 

♦ Nalionfll NAGPRA should not bo lioused within tlie National Park Service. It is a conflict of 
interest and does not allow National NAGPRA enough authority lo implement NAGPRA. 

• Natioiial NAGPRA’s training efforts are reaching the tribes for die most port, but the tribes find 
lhat the agencies donR have the same level of training or understanding of the process wliicli 
hampers the repatriation proccssiNAGPRA requirements for federal agencies and increases 
consultation costs. 

• Cultural Affiliation is difficult and some museums are arbilrary and capricious when evaluating 
cultural affiliation based on their o^vn intentions lo keep collections or Lo repatriate to a different 
Iribe. Tribes musi provide extensive information for some museums even though cultural 
affiliation was obvious to odici museums. The National Park Service could insrimte training for 
museums and Federal agencies on how to determine cultural affiliation to establish a fair and 
consistent process for establishing uulLural affiliation. The National Park Service could develop a 
template for the cultural affiliation reports that tribes can use. 

* National NAGPRA faces a liuge challenge in cottsulting witli tire tribal cotnmunities in the US. 
There must be a mechanism for constiltalion tliat allows for tribal attendance and meaningful 
participation. The round of conference call listening sessions to discuss this particular issue was 
not an effective method for conducting tribal consultation because it did not allow for question- 
answer sessions or discussion of plans for resolution of major issues. 

Conclusion 

In the recent NAGPRA hearing, tlic question was posed whether tlieie could be resolution with 
the Act, or if a new statute should be developed. In some ways a new law would be best as there 
ate many negative comiotatioiis with Cite Act tliat may be insurmountable. Until that time tile 
tribes are more than willing to try and work together ivith the many entities to resolve the 
existing issues to facilitate repatriation. 


Prepared Statement of William F. Limp, Ph.D., President, Society for 
American Archaeology 


Dear Chairman Akaka: 

Thank you for holding the hearing, “Finding Our Way Home: Achieving the Policy 
Goals of NAGPRA.” Implementation of the Native American Graves Protection and 
Repatriation Act is a very important issue for the Society for American Archaeology 
(SAA), which represents some 6,800 members who work in a range of settings, from 
academia to tribal governments. As an active supporter of the idea, passage and im- 
plementation of NAGPRA, and as one of the key organizations involved in drafting 
the original regulations, the SAA welcomes the opportunity to provide testimony on 
recent developments in the legislation that affect our members. Since passage of 
NAGPRA, the SAA has seen a considerable expansion of institutional and tribal col- 
laborations as a direct outcome. This collaborative work continues to be a growing 
strength in archaeological investigations in the United States. NAGPRA has encour- 
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aged active engagement among institutions, agencies, Native American tribes and 
Native Hawaiian organizations through consultation as outlined in the regulations. 
The regulations have led to the development of relationships of trust and mutual 
understanding of the law. 

Our understanding of this hearing’s purpose is that it will address issues that 
have emerged resulting from the recent Government Accountability Office reports 
on NAGPRA (GAO-10-768 July 28, 2010) and the Smithsonian Institution/NMAI 
(GAO-11-515 May 25, 2011), and implementation of the final regulations on the 
Disposition of Culturally Unidentifiable Native American Human Remains (43 CFR 
10.11). The SAA respectfully submits the following points of concern on these issues. 
We also note that the Society has provided detailed responses to the DOI (letter 
dated June 29, 2011) in response to their request for comments on the overall 
NAGPRA process. We have attached a copy of that letter for your reference. In par- 
ticular we note that in these new regulations there are no contingencies under 
which a museum could hold culturally unaffiliated human remains, an oversight 
which we believe is in neither the public interest nor the interest of all stakeholders 
concerned. 

1) We would like to express concerns about DOI’s response to federal, tribal, and 
public comments on the draft regulations of 43 CFR 10.11 that were submitted prior 
to the implementation of the final regulations in May 2010. While many comments 
were addressed in the published notice, very few appear to have had significant im- 
pact on the development of the regulations from their draft to final form. Additional 
written comments were solicited immediately prior to the implementation of the 
final regulations with assurances given by representatives of the National NAGPRA 
office that these comments would be used for future revisions and/or amendments 
to 43 FCR 10.11. Given the upcoming discretionary review of the full NAGPRA reg- 
ulations, will these additional written comments be revisited as well? This issue is 
critical one for the Society and its membership because many points of this section 
of the regulations remain unclear, inconsistent with the original NAGPRA regula- 
tions, and potentially harmful to the positive relationships that have developed 
among Indian tribes. Native Hawaiian organizations, museums, and Federal agen- 
cies over the past 20 years. 

2) Funding in the form of NAGPRA grants has not increased in proportion with 
the increase in compliance and disposition activities required to implement 43 CFR 
10 and particularly the new requirements of 43 CFR 10.11. Both tribes and institu- 
tions face an increased financial burden in conducting consultation, background 
study, and other associated activities. The GAO report supports our concern with 
funding shortfalls. For example, on page 28 of the GAO Report on NAGPRA, all 
Federal agencies identify lack of funding as the primary obstacle to compliance ef- 
forts. The U.S. Fish and Wildlife Service alone estimated that “it would cost $35 
million and take 28 years to properly review all of [their] collections for NAGPRA 
items.” Compliance requires qualified individuals, suitable facilities for maintaining 
inventoried human remains and cultural items, time to engage in thorough con- 
sultation efforts, and resources for the processes of repatriation and disposition. All 
of these activities require substantial funding. The Society recognizes the signifi- 
cance of the comments of Senator Murkowski during the hearing regarding best 
practices and agrees that there are ways that the overall process could be stream- 
lined for museums as well as Federal agencies to facilitate compliance, but funding 
will still be necessary. NAGPRA grants are an important source for compliance ef- 
forts for tribes and museums, and the Society urges substantially increased funding 
for this vital program. 

3) We are also strongly committed to the continuation of scientific investigations 
of archaeological objects and skeletal remains that help illuminate cultural affili- 
ation, past lifeways, or other important topics. NAGPRA seeks to balance the rights 
of Native communities to reclaim remains of their ancestors with the public interest 
in preserving, documenting and understanding our shared past. But these interests 
often overlap, and the Society would like to draw the Senate’s attention to the im- 
portance of preservation of evidence of the past by museums, and the value of sci- 
entific investigations — when agreeable to all stakeholders concerned — in helping un- 
derstand the past and advance the interests of Native communities, scholarly com- 
munities, and the general public alike. 

4) GAO review of NAGPRA also examined the National NAGPRA Review Com- 
mittee. The report identified concerns about inappropriate actions of the National 
NAGPRA Program in the appointment process of Review Committee members. In 
addition, the report notes that past appointees were unaware of how the appoint- 
ments were made subsequent to the submission of nominees (GAO-10-768 July 28, 
2010, Page 48). The Society agrees with the GAO report findings that the actions 
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of the National NAGPRA Program and the lack of transparency in the appointment 
process undermines the confidence of those who would use the Review Committee 
to facilitate dispute resolutions and for findings of fact. It is important that the ap- 
pointments be made with the goal of providing a balanced panel of individuals rep- 
resenting all concerned parties. The Society would ask what measures will be taken 
in order to ensure a balanced process? 

5) The Society would like to draw attention to two key issues of concern per- 
taining to the Review Committee’s approach to the facilitation of disputes and find- 
ings of fact. 

The fairness of the proeess. There is a wide perception that certain types of evi- 
dence and those who present them are not given equal treatment or value by 
the Committee. Representatives from both institutions and tribes perceive im- 
balances in time and attention accorded each side in disputes. 

The weight given to the findings and reeommendations of the Review Committee. 
Misunderstandings and frustrations abound regarding how parties should inter- 
pret and act on the findings and recommendations of the Review Committee. 
The law is explicit that the committee’s decisions do not carry the weight of 
legal decisions and are strictly recommendations. Increasingly, however, those 
approaching the Review Committee for findings and recommendations either 
misinterpret the weight of findings and recommendations as carrying the 
weight of legal decisions or, conversely, want the Committee to be empowered 
to make findings that have the weight of legal decisions. 

Overall, there is a lack of clarity on how the deliberations of the Committee are 
undertaken, and how parties who seek the guidance of the committee should re- 
spond to the Committee’s findings and recommendations. The SAA asks what can 
be done to make the process more transparent, in order to ensure that those requir- 
ing the use of the Committee as a neutral party in the facilitation of disputes and 
findings of fact can do so with the confidence that the process requires? 

In closing, the SAA wishes to underscore the continued need for maintaining con- 
sistency of process and balance in consultative relationships that have emerged in 
the implementation of NAGPRA. The concerns expressed reflect issues that pose po- 
tential hardships to all parties under the process outlined by the recent changes to 
NAGPRA and challenges to the continued success of achieving the policy goals origi- 
nally established. 

Thank you very much for your time and consideration. 

Attachment 
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SAA 

Society for American Archaeology 

Jlltis29.201l 

Mr, David Tarlcr 
Designated Federal Officer 
Naliunal NAGPRA Program 
Nalional Park Service 
1201 £>■£ Street, NW 
WashiDgtoii, D.C. 20005 

Dear Mr. Tarter, 

The Society for American Arcliaecltigy appreciates this opporttiiiity to provide eommonis for 
considcradoninthe upcoming discretionary review of the full Native American Graves Repaniation Act 
(NAGPRA) regulaiioii!. As an active supporter of the idea, passage and implementation of the Native 
Amcriain Graves Frolection and Repatriation Act, and as one of the key organizations Involved in 
drafting The original regttlations, the Society for American Archaeology is pleased to respond to the 
questions recently posed by the National NAGPRA Program, National Park Service: “(1) Based on 15 
yeuix of nse, do the rules currently codified at 43 C.F.R. Part 10 need any amendments, such as (but not 
limited to) corrections, clarifications, or refinements?; and P) If the answer is yes, then liow should the 
rules be amended?" We commend the National NAGPRA Program for undertaking this discretionary 
review, and offer the conimenls that follow as consmictlve recommendations to provide greater clarity, 
efficiency and ttansparency to both NAGPRA requests and to NAGPRA compliance efforts, and to belter 
achieve the balance of interests that lies at the heait of the legislation. 

The Society is composed of some 6,8QD members, representing a diverse r,inge of interests, who promote 
the Society’s goals of scientific and responsible arehecoioglmil resc,rrch, cooperative stewardship of the 
nrchaoalogical record, and education of the broader public of lltc value of archaeological knowledge. In 
this, we believe that NAGPRA has worked well and the original regulations have proven robust, resulting 
in engagement and collaborative research involving Indian tribes. Native Hawaiian organisations, non’ 
Federally rcoognieed Native communities, museums, repositories and Federal agencies. Consultations 
omongarehaeologists, museums and Native communities, whetlier tribes or Native Hawaiian 
organizations, lake place daily, and a new goncration of scholars has grown up with NAGPRA as a basis 
for ethical research ond practice. According to the most recent NAGPRA National Program repatriation 
summary (available at tlie NAGPRA Program's web site FAQ) repatriation actions to date have involved 
nearly 40.000 individuals and one miliioii objects. 

IVliilc the original NAGPRA regulations have been effective, we remain concerned by more recent 
developments over the past four years. Ttus Includes tlie drafting and iraploracntation of the regulations 
on the Disposition of Culturally llmdentiRable Human Remains, or 43 CFR lO.II.andlhc roconl 
Government Accouniabilily Office (GAO) reports on NAGPRA and die Smithsonian Instiuition. In 
regards to 43 CFR 10. 1 1, and nssociated sections 10.12 and lO.lfi, die Society niaintains its pteviotisly 
Stated position in our comments submitled to the Deparuneni on May 1 1“*' 2010 dint these regulations, as 
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written, have the potential to harm the pioduetive anil eallnborative rclatianshipr: that have developed 
ihroush the good faith efforts of institutions to repatriate human remains and ohjccts covered by 
NAGPRA to descendant com tram iiies. Funhermore, the Society wishes to learn what actions will be 
taken in response to tlietwo GAO reports, particularly regarding: 1) what will constitute ftill compliance 
and accurate reporting under cite law, including penalties for failure, 2) what slructuia! changes maybe 
made within the National NAGPRA Program to help facilitate greater efficiency of compliance efforts by 
oli parties; and 3) how the NAGPRA Review Committee will be managed to maintain the fairness of 
process defined witliin the lEgulutions. 

We are panicnlarly concemed by this apparent erosion of balance in botli recent rulernaking and in the 
actions of tbc Review Cemmittee. The Act was premised on a balance not merely between the interests 
of tribes and scientists, where individuals might feel one or the other might take precedence, but on the 
cnicial balance between die valid interests ofNutive communities to reclaim ancestral remains on the one 
hand, and the etiually valid and vital public interest in llic documentation, inUapretaliDn, and preservation 
ofourshared human past on the other. Our commems are aimed at restoring a balance wc believe has 
boon lost in recent years. 

White our comments are organized by scetion for your convenience, wc wish to emphasize that our 
primary concerns are wdlh the more recently promulgated regjilations issued as § ID. 1 1 Disposition of 
auluiiully unidcntiflabte human remains. 


§10.2DenniHons, 

• The definitions of unasiocialed funerary objects and nisiscuins need to be consistent between the law 
and the regulations. Currently they differ in ways that allow for confusion in inletpietadon. 

Suggested language for each is as follows with additions to the regulations in bold print and deletions 
struck through; 

o Vtiassocialetlfuncraryobjecli' means objects (1ml, ns u part of the death rite iir curemony 
of a culture, are reasonably believed to have been pluocd with individual human 
remains either at the time of death or later, where the remains thos e fun e ini> Hrb]'ee(sdbf 
whidi the liumau remains ia i th s vliieh they wero placad i nt e ntionalty are not in the possession 
Or control of a museum or Fcdeiul agency. ObJecLs that were displayed with individual human 
remains as part of a death rite or ceremony of a culture and subsequently returned or 
disltibulud acenrding to traditional custom to living descendants or other individuals are not 
considered unassccialed funerary objects. 

o Mtistiwi means any insdtution or State or local government agency (including any inslilution 
of higher loaruing) that has possession of, or control over, haman remains, funerary objects, 
sacrcdobjccts.orobjcclsafculturalpatrimnnyandreoeivesFedoralfunds. Suchfermdoes 

not include the Smithsonian Institution or any other Federal agency, as specified in 82 
subsection b of the Act 


§ ID.8 Summaries'. 

• There is ati unnecessary duplication of effort in the publication of summaries in the Federal Register 
regarding associated fimo'ary objects and nnassvcialedfunerury objects when these cultural items 
come from the same archaeological site. This issue also applies to sections § 10.9 Inventories ami § 
10.10 Kepntriatian (wlico applicable). Currently, two separate sets of documents are required to 
meet requirements for eoroplinnoe witli rite tcgulatioiis wlicn llicse cultural items come from the same 
archaeological situ. Given that the only difference between an associated and unassociated funeraiy 
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object is the prcsciKM of huimn remains either from the associated archaeological comoit or (he 
holdings of Uio masenm or Federal agency, we would suggest that the process be streartilined to allow 
for these Ctrl tural iloins ipbopublishedinthesamedDeunients, Thiswouldrediiocthe initden of 
effort for museums and Fedunil ugencica. and, where i^ipropiisle, theililale the process of repoiiiatioii. 

§ 19.9 luTentorics, 

• The delerminMion of the numbw of individual sets of liutnan remains from sites with 0 mnUijdc 
burials. 2) from mixfid use situs, or 31 where the remains tuivc been fragmented or disimegrated to a 
point whem itlunliftcation is uncurtain leads to imprecision in the invctitory process. Ttiis is 
recogniited by foransiu and bio archaeological specialists and cannot be controlled for by the museums 
or Federal agencies during the inventory process. As a result, numbers of individual remains 
submitted in the invuntoiics arc not always correct and human reinmtis can be missed or mis- 
ideiitified us animal teniains. Curremly, when these eirors are recognized, inuseuins and Federal 
agencies must submit a new Notice of Invcmory Compiution and. in the case of cuhurally altiliatcrl 
human remains, a new Notice of intent to Reptsriate. This is un unnEcessary burden end we 
rccotninciid developing a process to aUow for an anlcnded notice ratlicr diau albmiSJioa of g new 
one. ffind'iarly, minor changes inoflterkindsof infomtalfon. suet as i donti Eied categoriK of culuirel 
items, might also be better served by amended rather than new notices. 

• See also comments under § 10.8 Summaries, 


§ 19.10 Repatriation, 

• As noted above with the inventory process, there should be a means of submitting an amended notice 
rather than a new Noriee of Intent to Repatiinte in cases where errors in the original invcnlory of 
huimm remains airdfor the categones of culturj] items have occurred tutd are singly bdng uoirected. 
» See also comments under § 10.8 Summaries. 


5 JL'.ll DtSposilion ofcoltiiraltyuaideotinabie human remains. 

Please note; the first ibm points that follow reflect views previously stated to the Depatiment in our 
May 1 1* 2010 cominents on the final rules for 43 CFR 10, 1 1 . 

• The newly-created definition for the term '‘disposidott" should be deleted. The statute uses the term 
“disposition" without definition, and pnrtieshave spent the past twenty years iiuerpreling the term 
according to its ordinary mcaniitgs as they work trigcllicr to cnosder and ermstroct cusuimirort 
resolutions for human rsntains and cultural items in collections. Tribes, museums, and agencies 
shocid be allowed to contiaue develt^ing customized resointiDns that reflect the diversity of 
perspectives and inimesis invr^ved. The new definition, rer|Ui ring a “transfer of coiUrot,“ePeates 
confusion about interpretaflos and appears to litnU the potenlia! opponunities for parties to customize 
resolutions. 

• Section 7Cb) of NAGPR A, accommodating scientific study under specific circumstances, should he 

extended to apply to rttlturally unidentifiable human remains as well as those already affiliated. The 
jtislificatJans underlying lliis provision apply equally to nil human remains and cultural ileros. During 
NAOPRA’s impleineniatlon over the past twenty years, mutually agreed upon forensic Investigation 
hiis proven to be extremely valuable in resolving affiliation questions. Such activities can be 
expected to be even more asefut in addressing the complex questions associated with uuireiiUy 
unaffiliutcd human remains and they should supported. 
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• Sectian 7(f) of NAGPRA, limiting liability for museums Inking actions in good faith, sliouid be 
extended to apply to dispositions under the new rule as well as repatriations under the statute. 
Museums carrying out their obligations under NAGPRA, whedier involving repatriation of culturally 
affiliuLed humun remains und cultural items or disposition of those designated as culturally 
unidentifiable, should be gjven consistent protection lioin chaiieugea to their actions. 

V Unilateral reburial by museums or ugencies should not be an option proposed by the rule. Such a 
suggestion discounts the Importance of appropriate cultural and spiritual contexts for reburials and 
fails to acknowledge any value associated with ongoing curation of human reniains. 

• Current ly there i s no specific time frame for full compli ance with litis s ection of the regulation s. and 
the Society would argue against strict time ftataes for any section regarding compliance other than the 
.standard 90 day requirement for the initiation of constiltarion tinder paragraph (b)Cl )(i). Given the 
scope of work for consultation and docuinctilatioa specified in this scclion it would be sin 
vnteasonable burden to require a deadline for completion of compliance efforts. 

• Paragraph (b)(21(ii) represents a oonliovetsial aspect of the regulations that is recognised by 
museums. Federal agencies, and Indian tribes. Given the inulLiplc ways in which afaoriginul lands 
mayormaynotbeidentified.thereisapoteniialfor conflict toariseduringiheconsultaiion process 
as multiple claimanls may have equal title. There is slgtiificant concern as to how ‘abori^nal lands' 
would be defined, iarpacls oti individual Indiuu tribes' rights to assert future claims based un how 
aboriginal lands are defined In this section, and how ail potential parties involved would achieve a 
mutually agreeable disposition proposai. \Vc recommend that the Department of Interior convene a 
ta.sk force of slakdioldcrs to determine the nature of the process through which temporal and 
gcogiapliic afiinily would be dcterniincJ in acasc-by-case basis for the specific parlies involved. 

• Paragraph (bKdXiii) ia unclear as lo what eonslitulcs ‘toniporal and geographic criluria’ lhal would be 
icqucsci^ of Indian tribes witli wlioin museums and agencies would consult. If this is linked lu 
paragraph (bK2)(ii), then the language should be revised to reflect this link. If this is not the case, 
then this section should be either clarified as to what it is requesting or deleted. As wo noted above, 
we recommend tlinl llic Department of Interior convene a task force of stakehuldenr to dulcmune the 
nature of the process threugii wliich [empnial and geugruphie affinity wuuld be determined in a ease- 
by-case basis for the specific parties involved. 

• Paragraph (cK 1) presents a paradoxical situation for museums and Federal agencies. Since the liunuui 
remains In this section are, by definition, cvlnitally unidentified, then it b impossible fora museum or 
Federal agency to prove right of possession as defined In section I D.]0(a)C2) of the regulations. We 
recommend revised language acknowledging that miLseums represent appropriate repositories which 
may hold right of possession (albeit not title) to humim remains absent o valid claim. 

• Following on the lust point, there is no staled contingeucty for the situation where culturally 
unidentifiable human remains may condnue to beheld in conuoi by a museum or Federal agency. It 
is implied in the language of paragraph {b)(2) with the useof the word 'may,' but we recommend that 
tliis iiossihility should be more explicitly slutcd. This is particularly important in cases where cuilural 
afliliatioii could be determined with odditiunal study. 

• Overall, the Society urges the Secretory of the Interior and the National NAGFRA Program to revisrs 
seotioa iO.tl in n manner Ihut rccogniziut the conscrisiig-bascd process that has been n succrarsfui 
building block of the acliicvcmcnts of NAGPRA, raliicr than one tiiat tiacatens tlic cooperativo 
refationships that have developed between museums and American Indian communities over the 
course of the past 20 yearn. 


§ lU.H Review Committee. 

• In reference to puragrapli (b). there is increasing miaundcrstamling of I ho advisory nature of the 
Review Coiumitlec's recommendations, findings, reports, orotiicr actions. Tire comrailtcc is 



142 


consUiuted as a rcquitcmeal of (he Acl and subject to the PedtenU Advisory Committee Aet, As such, 
it must Ik mads clear to ail parties who would use ihe committaefordisputeresoluijotjor findings of 
fuel that oil rscoriimencloticns. findings, reports, or olhsr actions kih non-binding. 

• .Also in lufcrencB to purograph fa}, the Society reeortifncflds that (he language be clarified by 
rtmending 'rcl iMnding on troy person’ la ‘not btndbg on any person, musetim, or Rjdeial aggney’', 

• A gcdwa] poitiE hs fftgafd w the Raeiew Conr-dittse Is the GAO report findirgs regaitiitig a^aiatees 
wtbc-ctHiirajuee, Tte report Indicated ttet the Nstiona! NAGPR A Office had i niotfersd wi li; ilic 
nominadon process of members to Ihe committee on more than one itccasion. The Sncieiy ngrees witli 
the statement in the report that that this damages the credibility of the Review CurtiniiUec, ond we 
recommend that appropriate language be inserted into tins section of tlie rcgulniions to pittvide a level 
of transparency to the appointment process (hat is cnrrenliy absent, 

Asstaiedin the opening of this letter, the Society continues to entioBCIhcregulatioiB as oiigintdly 
developed. However, the Society maintains ilsposilion in regards ta its ovemtl viewoftheprdrlcms 
irtherectin thenewr^uiatiOBSotitlincd in 43 CFR lO-i I. The worlc icircient in aiaking good faith efforts 
to comply with this sretiun to inccascti costs both in tinse nml reoney tiicl is a potentially tmreasoaahlc 
burden on iijussunts ati^ Meml aEMcics. In addition, the process as ouarosd psijuires muse urns sad 
Federai a gendes to nUtSte dtxtrsions that arc probleiratic, such as Selecting criteria fer detcnitiniitg 
afanri^nal lands, which couid lead to corulict and fhtstratfon over paiential discosiiions. Fltia'dy. the 
disposition process itself oOTlined in the new regulaticns is unclear on key points and is inconsistent with 
the rest of the regulatlBits in terms of maintain ing and ret ogniaiig ilic mutual irtieriais of ill puities 
itrvolved. In order to resolve these concerns, clarificatioris and revisions must be made to tills section to 
avoid causing undue harm to all parlies involved. 

Once again, the Society would like to offer our appreciadoii for the oppoituntty to prowde comments on 
the existing 43 CFR 10 regulations in unlicipution of tiie planned discretionfsy review, and we would he 
pleased to work with tins Dupaitincul of die Interior and the Natioreil HAGPKA Prstgram in froming 
re-vised rasitlnlions tc hciici' accamplish lire important goals of the Natrw American Graves Pr owetian 
and RcpiUrintiun Act. 

Si nccrely, 

William F. Limp, Ph.P. 

President 


Response to Written Questions Submitted by Hon. Daniel K. Akaka to 

Ted Isham 

Question. What resources are available and what resources are needed by the 
tribes to do the work of NAGPRA?” 

Answer. Senator Akaka, I appreciate the question and as has been noted in my 
submitted written testimony, there are several areas of work to be done within 
NAGPRA to more effectively and efficiently repatriate the Ancestors that are in col- 
lections and on shelves. To allow these ancestors to continue their journey home is 
a moral duty that we all have. 

• There needs to be made available an ombudsman, to work with the Indian 
tribes and federal agencies to help facilitate the repatriation process. 

• There needs to be four full-time NAGPRA investigators employed to insure com- 
pliance. 

• Seek to improve NAGPRA compliance by increasing the civil penalty amounts. 

• There needs to be located and secured reburial sites on federally protected 
lands. 

• NAGPRA Grants shall support projects that involve consultation with muse- 
ums, universities, and institutions that receive federal funds. 

• Support NAGPRA at the level of at least one million dollars for NAGPRA ad- 
ministration, and four million dollars exclusively for the NAGPRA grants. 

• Urge the Administration to amend the rule on culturally unidentified (GUI) 
Human Remains, so that Human Remains and their Associated Funerary Ob- 
jects (AFO) are repatriated together. 
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• Sponsor a legislative remedy by clarification of legal definition of “Native Amer- 
ican” by enacting the “or was” amendment. 

• Empower the GAO to continue investigations on the Museums for NAGPRA 
conpliance. 

• The formation of coalitions to expedite the repatriation process needs to be 
given more weight when making a determination of cultural affinity to a group 
of Native Tribes. 

From the Resolution passed by OCoT (the Oklahoma Coalition of Tribes) 

A) An ombudsman be appointed to work with the Indian tribes and federal 
agencies to facilitate timely NAGPRA compliance and that four full-time 
NAGPRA investigators be employed within the Department of the Interior 
to ensure that museums, universities, and institutions that receive federal 
funds comply with NAGPRA; and 

B) Seek to improve NAGPRA compliance by increasing the civil penalty 
amounts; and 

C) Federal agencies, in consultation with Indian tribes, shall locate and secure 
reburial sites on federally protected land to be used by Indian tribes for the 
reburial of human remains and objects repatriated through the NAGPRA 
process; and 

D) NAGPRA Grants shall support projects that involve consultation with muse- 
ums, universities, and institutions that receive federal funds and hold fed- 
eral collections; and 

E) Indian tribes be provided with a copy of information that federal agencies 
submit to the National Park Service for inclusion in the Culturally Uniden- 
tifiable Native American Inventory Database, thus creating a process for di- 
rectly sharing information with Indian tribes; and 

F) Develop a NAGPRA tribal consultation policy for sharing information among 
Indian tribes, federal agencies, museums, universities, and institutions that 
receive federal funds that would include, but is not limited to, NAGPRA In- 
ventories, Summaries, archaeological reports, and other relevant data; and 

G) The Department of Interior shall promulgate the remaining reserved sec- 
tion(s) of the NAGPRA regulations; and 

H) Support NAGPRA at the level of at least $1 million for NAGPRA administra- 
tion, and $4 million exclusively for the NAGPRA grants to Indian tribes and 
museums; and 

I) Federal agencies, museums, and institutions that receive federal funds shall 
participate in an annual consultation meeting with Indian tribes for the pur- 
pose of discussing policy-making, priority-setting, funding resources, and 
NAGPRA compliance, to be held in Oklahoma, the home of 39 federally recog- 
nized Indian tribes 

Administrative Remedy 

The policy goal of NAGPRA is that the Associated Funerary Objects would be re- 
turned to their respective Native American communities. We ask the Committee to 
urge the Administration to amend the rule on culturally unidentified Human Re- 
mains issued on March 15, 2010, so that the Human Remains are repatriated with 
their Associated Funerary Objects. The Associated Funerary Objects are the pri- 
mary means of identif 3 dng the unidentified Human Remains — and the policy goal 
of that section of NAGPRA is to identify what the repositories claim as unidentifi- 
able Human Remains. We are deeply concerned that the Associate Funerary Objects 
will be further separated from the Human Remains, making their identification 
even more difficult, if not impossible. The Administration claims that Congress did 
not make its intentions clear and that it cannot act without further guidance from 
Congress. We believe that Congress made itself clear in setting the NAGPRA policy 
goals, that the Department of the Interior through the National NAGPRA Program 
office substituted its judgment for that of Congress and that the Administration can 
revise the rule now and does not need to wait for Congress. 

The lack of a publicly available and agreed upon tribal consultation policy and 
protocol for repatriation purposes remains a stumbling block to the achievement of 
the goals of NAGPRA. Consultation is a bedrock of the repatriation process and 
there needs to be consultation guidelines for the full range of Native cultural rights. 
Consultation with full participation of the tribes at all levels of the notification proc- 
ess is the only way to insure success of the repatriation. 
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Legislative Remedy 

A technical clarification is needed in the legal definition of “Native American” by 
enacting the “or was” amendment that the Committee has recommended several 
times. Without the regulatory change and the technical amendment, we are im- 
peded in our efforts to conduct repatriations and the institutions will continue to 
hold and “study” our Ancestors and associated funerary objects. This and other such 
blocking mechanisms make it very difficult for any tribe to complete the NAGPRA 
process. 

Senator Akaka, I thank you for the time you and your Committee have given the 
Muscogee (Creek) Nation to weigh-in on this important issue. 
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Response to Written Questions Submitted by Hon. Daniel K. Akaka to 

Kevin Gover 


Deiti Chairman Akaka; 

Aa, you in your istler and as noted in my tcsdnaony, the Smithsonian agrees witit many of 
tiie U.S. Qovemniea! Accovmtabilsty OSioe (GAO) recomntendadons. 

You asked how the Smithsoman will pricridzs and implement tliesc Koommendations and for a 
timeline on when these recommendatkins nwy fas fully implemented. The GAO report’s four 
principai recommendations eoncorn annual repOilSj the jutlsdlolioitof tiie Repattiaaon Review 
Committee <RRC), an indspenticni appeals process, and policy on culturally unaffiliaied items. 
The Smilhsenian considera llio rceommenclaiions to have equal priority and has taken the 
followng steps to iiiiplemem them. 

1 . The Smithsonian mil prepare an annual report (fiscal year) on repatriation activities for 
Congiess. The SinltbMnian will ask the RRC to review and comment on UiC rcpojt prior 
to issuance to Congress. Because ofthavrark schedules of the three jstriivipaling 
institutions, the National Museum of the Anaericac mdian. (HMA!), Ihs Nattonal Museum 
of Natural Hislory (NMNH) and the RRC, the report v^l be feirwarded to Congress 
within twelve months aRer the relevant 6scal year. 

2. The RRC is willing to serve as a iBsouree to the NMAI Board of Triisifics, if requested, to 
advise on repatriation mallere. The NMAI Board of Tnistecs will have to consider and 
allow this change in policy, probably during their spring meeting in 2012. Wltli 
permission of tribal olaitnams, NMAI is now providing repotriatlon reports to NMNH. 
and NMNH and RRC annual reports are being provided to the NMAI Director and Office 
of Repatriation. 

3. in artter to implement a fab- and efficient independent appeals process, the Seerelaiy 
delegated to the Director of NfdNH the authority to issue decisions on ispatriation claims 
nuide to NMHH. Appeals from a final decision of NMNH will be dirscUsi to the Untler 
Secretary for Sdence, As forNIriAf, th-a UndBrsecrutary for History, Art and Culture and 

the Secretary. bolJi ex officio members of the NMAI Board of Trustees, will recuse 
themselves from dll rupatriution deoisiens. Final decisions will bo icndored by the NMAI 
Boerd ofTmsiees. Appeals from such deoisiens will be directed to the Undcrsecteiaiy 
for History, Art and Culture. The NMAI Board of Auatecs will review and consider this 
proposul at its next meeting. 

4. NMAI has prepared a draft policy on culturally unafRliated ifoms and over the past 
several months lias been soliciting coramenK fVo.'u tribes. NMAI anticipates that the new 
policy -will be available for Board of Tnistce approt^i during FY 2012. NMNH does ztol 
declare items to be cidtorally uuaffi Hated because it presumes that ns tsMaroh and 
technical tools imprc-vc, all items s-nijcM to tejjatriadon will eventually he affiliated. 
NMNH’s repatriation policy mS be amended to reflect tills long-standing practice 
explicitly by Jan. 31, 201 Z 

Regarding Senator Cantwell's questions regarding the, Kennewick Man. the National Museum 
of Natural History is in the process of assembling a book on all the research findings, edited by 
Dr. Doug Owsley. It is scheduled for publication in early 201 3. Dr. Owsley has been invited by 
the Wampanum Heritage Center in Beverly, Washington to present the findings and results, and 
has ofier^ to do so prior to publication. 

Thank you for silowing me to testify cm ttris hnpotfant subject «id for your on-goh^ iiUensst in 
the Ssiilbsonian Institution. 


o 



